AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Merit Systems Protection Board

its Freedom of Information Act regula-
tions at 5 CFR part 1204.

(c) Witness fees. Fees for attendance
by a witness will include fees, expenses,
and allowances prescribed by the
court’s rules. If no such fees are pre-
scribed, witness fees will be determined
based upon the rule of the Federal dis-
trict closest to the location where the
witness will appear and on 28 U.S.C.
1821, as applicable. Such fees will in-
clude cost of time spent by the witness
to prepare for testimony, in travel and
for attendance in the legal proceeding,
plus travel costs.

(d) Payment of fees. A requester must
pay witness fees for current MSPB em-
ployees and any record certification
fees by submitting to the Clerk of the
Board a check or money order for the
appropriate amount made payable to
the Treasury of the United States. In
the case of testimony of former MSPB
employees, the request must pay appli-
cable fees directly to the former MSPB
employee in accordance with 28 U.S.C.
1821 or other applicable statutes.

(e) Waiver or reduction of fees. The
General Counsel, in his or her sole dis-

§1216.401

cretion, may, upon a showing of rea-
sonable cause, waive or reduce any fees
in connection with the testimony, pro-
duction, or certification of records.

(f) De minimis fees. Fees will not be
assessed if the total charge would be
$10.00 or less.

Subpart D—Penalties

§1216.401 Penalties.

(a) An employee who discloses offi-
cial records or information or gives
testimony relating to official informa-
tion, except as expressly authorized by
the MSPB, or as ordered by a Federal
court after the MSPB has had the op-
portunity to be heard, may face the
penalties provided in 18 U.S.C. 641 and
other applicable laws. Additionally,
former MSPB employees are subject to
the restrictions and penalties of 18
U.S.C. 207 and 216.

(b) A current MSPB employee who
testifies or produces official records
and information in violation of this
part shall be subject to disciplinary ac-
tion.
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SUBCHAPTER A—ADMINISTRATIVE PROCEDURES

PART 1300—STANDARDS OF
CONDUCT

AUTHORITY: 5 U.S.C. 7301.

§1300.1 Cross-reference to employees
ethical conduct standards and fi-
nancial disclosure regulations.

Employees of the Office of Manage-
ment and Budget are subject to the ex-
ecutive branch-wide standards of eth-
ical conduct at 56 CFR part 2635, OMB’s
regulations at 5 CFR part 8701 which
supplement the executive branch-wide
standards, and the executive branch-
wide financial disclosure regulations at
5 CFR part 2634.

[60 FR 12397, Mar. 7, 1995]

PART 1302—PRIVACY ACT
PROCEDURES

Sec.

1302.1 Rules for determining if an individual
is the subject of a record.

1302.2 Requests for access.

1302.3 Access to the accounting of disclo-
sures from records.

1302.4 Requests to amend records.

1302.5 Request for review.

1302.6 Schedule of fees.

AUTHORITY: Pub. L. 93-579, 88 Stat. 1896, 5
USC bb2a(f).

SOURCE: 41 FR 38491, Sept. 10, 1976, unless
otherwise noted.

§1302.1 Rules for determining if an in-
dividual is the subject of a record.

(a) Individuals desiring to know if a
specific system of records maintained
by the Office of Management and Budg-
et contains a record pertaining to them
should address their inquiries to the
Assistant to the Director for Adminis-
tration, Office of Management and
Budget, Washington, DC 20503. The
written inquiry should contain a spe-
cific reference to the system of records
maintained by OMB listed in the OMB
Notices of Systems of Records or it
should describe the type of record in
sufficient detail to reasonably identify
the system of records. Notice of OMB
systems of records subject to the Pri-
vacy Act will be made in the FEDERAL

REGISTER and copies of the notices will
be available upon request to the Assist-
ant to the Director for Administration
when so published. A compilation of
such notices will also be made and pub-
lished by the Office of Federal Reg-
ister, in accordance with section b5
U.S.C. bb2a(f).

(b) At a minimum, the request should
also contain sufficient information to
identify the requester in order to allow
OMB to determine if there is a record
pertaining to that individual in a par-
ticular system of records. In instances
when the information is insufficient to
insure disclosure to the individual to
whom the information pertains, in
view of the sensitivity of the informa-
tion, OMB reserves the right to ask the
requester for additional identifying in-
formation.

(c) Ordinarily the requester will be
informed whether the named system of
records contains a record pertaining to
the requester within 10 days of receipt
of such a request (excluding Saturdays,
Sundays, and legal Federal holidays).
Such a response will also contain or
reference the procedures which must be
followed by the individual making the
request in order to gain access to the
record.

(d) Whenever a response cannot be
made within the 10 days, the Assistant
to the Director for Administration will
inform the requester of the reasons for
the delay and the date by which a re-
sponse may be anticipated.

§1302.2 Requests for access.

(a) Requirement for written requests.
Individuals desiring to gain access to a
record pertaining to them in a system
of records maintained by OMB must
submit their request in writing in ac-
cordance with the procedures set forth
in paragraph (b) of this section. Due to
security measures in effect in both the
Old and New Executive Office Build-
ings, requests made in person (walk-
ins) cannot be accepted, except that in-
dividuals who are employed by the Of-
fice of Management and Budget may
make their request on a regularly
scheduled workday (Monday through
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Friday, excluding legal Federal holi-
days) between the hours of 9:00 a.m.
and 5:30 p.m. Such requests for access
by individuals employed by OMB need
not be made in writing.

(b) Procedures—(1) Content of the Re-
quest. (i) The request for access to a
record in a system of records shall be
addressed to the Assistant to the Di-
rector for Administration, at the ad-
dress cited above, and shall name the
system of records or contain a descrip-
tion (as concise as possible) of such
system of records. The request should
state that the request is pursuant to
the Privacy Act of 1974. In the absence
of specifying solely the Privacy Act of
1974 and, if the request may be proc-
essed under both the Freedom of Infor-
mation Act and the Privacy Act and
the request specifies both or neither
act, the procedures under the Privacy
Act of 1974 will be employed. The indi-
vidual will be advised that the proce-
dures of the Privacy Act will be uti-
lized, of the existence and the general
effect of the Freedom of Information
Act, and the difference between proce-
dures under the two acts (e.g. fees,
time limits, access). The request
should contain necessary information
to verify the identity of the requester
(see §1302.2(b)(2)(vi), of this part) . In
addition, the requester should include
any other information which may as-
sist in the rapid identification of the
record for which access is being re-
quested (e.g., maiden name, dates of
employment, etc.) as well as any other
identifying information contained in
and required by the OMB Notice of Sys-
tems of Records.

(ii) If the request for access follows a
prior request under §1302.1, of this part,
the same identifying information need
not be included in the request for ac-
cess if a reference is made to that prior
correspondence, or a copy of the OMB
response to that request is attached.

(iii) If the individual specifically de-
sires a copy of the record, the request
should so specify.

(2) OMB action on request. A request
for access will ordinarily be answered
within 10 days, except when the Assist-
ant to the Director for Administration
determines that access cannot be af-
forded in that time, in which case the
requester will be informed of the rea-

5 CFR Ch. Ill (1-1-09 Edition)

son for the delay and an estimated date
by which the request will be answered.
Normally, access will be granted with-
in 30 days from the date the request
was received by the Office of Manage-
ment and Budget. At a minimum, the
answer to the request for access shall
include the following:

(i) A statement that there is a record
as requested or a statement that there
is not a record in the system of records
maintained by OMB;

(ii) A statement as to whether access
will be granted only by providing a
copy of the record through the mail; or
the address of the location and the date
and time at which the record may be
examined. In the event the requester is
unable to meet the specified date and
time, alternative arrangements may be
made with the official specified in
§1302.2(b)(1) of this part;

(iii) A statement, when appropriate,
that examination in person will be the
sole means of granting access only
when the Assistant to the Director for
Administration has determined that it
would not unduly impede the request-
er’s right of access;

(iv) The amount of fees charged, if
any (see §1302.6 of this part). (Fees are
applicable only to requests for copies.);

(v) The name, title, and telephone
number of the OMB official having
operational control over the record;
and

(vi) The documentation required by
OMB to verify the identity of the re-
quester. At a minimum, OMB’s
verification standards include the fol-
lowing:

(A) Current or former OMB employees.
Current or former OMB employees re-
questing access to a record pertaining
to them in a system of records main-
tained by OMB may, in addition to the
other requirements of this section, and
at the sole discretion of the official
having operational control over the
record, have his or her identity verified
by visual observation. If the current or
former OMB employee cannot be so
identified by the official having oper-
ational control over the records, iden-
tification documentation will be re-
quired. Employee identification cards,
annuitant identification, driver Ili-
censes, or the ‘‘employee copy” of any
official personnel document in the
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record are examples of acceptable iden-
tification validation.

(B) Other than current or former OMB
employees. Individuals other than cur-
rent or former OMB employees request-
ing access to a record pertaining to
them in a system of records main-
tained by OMB must produce identi-
fication documentation of the type de-
scribed herein, prior to being granted
access. The extent of the identification
documentation required will depend on
the type of record to be accessed. In
most cases, identification verification
will be accomplished by the presen-
tation of two forms of identification.
Any additional requirements are speci-
fied in the system notices published
pursuant to 5 U.S.C. 552a(e)(4).

(C) Access granted by mail. For records
to be accessed by mail, the Assistant to
the Director for Administration shall,
to the extent possible, establish iden-
tity by a comparison of signatures in
situations where the data in the record
is not so sensitive that unauthorized
access could cause harm or embarrass-
ment to the individual to whom they
pertain. No identification documenta-
tion will be required for the disclosure
to the requester of information re-
quired to be made available to the pub-
lic by 5 U.S.C. 552. When, in the opinion
of the Assistant to the Director for Ad-
ministration, the granting of access
through the mail could reasonably be
expected to result in harm or embar-
rassment if disclosed to a person other
than the individual to whom the record
pertains, a notarized statement of iden-
tity or some similar assurance of iden-
tity will be required.

(D) Unavailability of identification doc-
umentation. If an individual is unable to
produce adequate identification docu-
mentation the individual will be re-
quired to sign a statement asserting
identity and acknowledging that know-
ingly or willfully seeking or obtaining
access to records about another person
under false pretenses may result in a
fine of up to $5,000. In addition, depend-
ing upon the sensitivity of the records
sought to be accessed, the official hav-
ing operational control over the
records may require such further rea-
sonable assurances as may be consid-
ered appropriate; e.g., statements of
other individuals who can attest to the

§1302.2

identity of the requester. No
verification of identity will be required
of individuals seeking access to records
which are otherwise available to any
person under 5 U.S.C. 552, Freedom of
Information Act.

(B) Access by the parent of a minor, or
legal guardian. A parent of a minor,
upon presenting suitable personal iden-
tification, may access on behalf of the
minor any record pertaining to the
minor maintained by OMB in a system
of records. A legal guardian may simi-
larly act on behalf of an individual de-
clared to be incompetent due to phys-
ical or mental incapacity or age by a
court of competent jurisdiction, absent
a court order or consent, a parent or
legal guardian has no absolute right to
have access to a record about a child.
Minors are not precluded from exer-
cising on their own behalf rights given
to them by the Privacy Act.

(F) Granting access when accompanied
by another individual. When an indi-
vidual requesting access to his or her
record in a system of records main-
tained by OMB wishes to be accom-
panied by another individual during
the course of the examination of the
record, the individual making the re-
quest shall submit to the official hav-
ing operational control of the record, a
signed statement authorizing that per-
son access to the record.

(&) Denial of access for inadequate
identification documentation. If the offi-
cial having operation control over the
records in a system of records main-
tained by OMB determines that an in-
dividual seeking access has not pro-
vided sufficient identification docu-
mentation to permit access, the offi-
cial shall consult with the Assistant to
the Director for Administration prior
to finally denying the individual ac-
cess.

(H) Review of decision to deny access.
Whenever the Assistant to the Director
for Administration determines, in ac-
cordance with the procedures herein,
that access cannot be granted, the re-
sponse will also include a statement of
the procedures to obtain a review of
the decision to deny in accordance with
§1302.5 of this part.

(vii) Exceptions. Nothing in these reg-
ulations shall be construed to entitle
an individual the right to access to any
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information compiled in reasonable an-
ticipation of a civil action or pro-
ceedings. The mere fact that records in
a system of records are frequently the
subject of litigation does not bring
those systems of records within the
scope of this provision. This provision
is not intended to preclude access by
an individual to records which are
available to that individual under
other processes such as the Freedom of
Information Act or the rules of civil
procedure.

§1302.3 Access to the accounting of
disclosures from records.

Rules governing the granting of ac-
cess to the accounting of disclosures
are the same as those for granting ac-
cess to the records (including
verification of identity) outlined in
§1302.2, of this part.

§1302.4 Requests to amend records.

(a) Requirement for written requests.
Individuals desiring to amend a record
that pertain to them in a system of
records maintained by OMB, must sub-
mit their request in writing in accord-
ance with the procedures set forth
herein unless this requirement is
waived by the official having responsi-
bility for the system of records.
Records not subject to the Privacy Act
of 1974 will not be amended in accord-
ance with these provisions. However,
individuals who believe that such
records are inaccurate may bring this
to the attention of OMB.

(b) Procedures. (1) (i) The request to
amend a record in a system of records
shall be addressed to the Assistant to
the Director for Administration. In-
cluded in the request shall be the name
of the system and a brief description of
the record proposed for amendment. In
the event the request to amend the
record is the result of the individual’s
having gained access to the record in
accordance with the provisions con-
cerning access to records as set forth
above, copies of previous correspond-
ence between the requester and OMB
will serve in lieu of a separate descrip-
tion of the record.

(ii) When the individual’s identity
has been previously verified pursuant
to §1302.2(b)(2)(vi) herein, further
verification of identity is not required
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as long as the communication does not
suggest that a need for verification is
present. If the individual’s identity has
not been previously verified, OMB may
require identification validation as de-
scribed in §1302.2(b)(2)(vi). Individuals
desiring assistance in the preparation
of a request to amend a record should
contact the Assistant to the Director
for Administration at the address cited
above.

(iii) The exact portion of the record
the individual seeks to have amended
should be clearly indicated. If possible,
the proposed alternative language
should also be set forth, or at a min-
imum, the facts which the individual
believes are not accurate, relevant,
timely, or complete should be set forth
with such particularity as to permit
OMB not only to understand the indi-
vidual’s basis for the request, but also
to make an appropriate amendment to
the record.

(iv) The request must also set forth
the reasons why the individual believes
his record is not accurate, relevant,
timely, or complete. In order to avoid
the retention by OMB of personal infor-
mation merely to permit verification
of records, the burden of persuading
OMB to amend a record will be upon
the individual. The individual must
furnish sufficient facts to persuade the
official in charge of the system of the
inaccuracy, irrelevancy, timeliness, or
incompleteness of the record.

(v) Incomplete or inaccurate requests
will not be rejected categorically. The
individual will be asked to clarify the
request as needed.

(2) OMB action on the request. To the
extent possible, a decision upon a re-
quest to amend a record will be made
within 10 days, excluding Saturdays,
Sundays, and legal Federal holidays.
The response reflecting the decision
upon a request for amendment will in-
clude the following:

(i) The decision of the Office of Man-
agement and Budget whether to grant
in whole, or deny any part of the re-
quest to amend the record.

(ii) The reasons for the determina-
tion for any portion of the request
which is denied.

(iii) The name and address of the offi-
cial with whom an appeal of the denial
may be lodged.
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(iv) The name and address of the offi-
cial designated to assist, as necessary,
and upon request of, the individual
making the request in the preparation
of the appeal.

(v) A description of the review of the
appeal within OMB (see §1302.5 of this
part).

(vi) A description of any other proce-
dures which may be required of the in-
dividual in order to process the appeal.

If the nature of the request or the sys-
tem of records precludes a decision
within 10 days, the individual making
the request will be informed within 10
days of the expected date for a deci-
sion. Such a decision will be issued as
soon as it is reasonably possible, nor-
mally within 30 days from the receipt
of the request (excluding Saturdays,
Sundays, and legal Federal holidays)
unless unusual circumstances preclude
completing action within that time. If
the expected completion date for the
decision indicated cannot be met, the
individual will be advised of that delay
and of a revised date when the decision
may be expected to be completed.

§1302.5 Request for review.

(a) Individuals wishing to request a
review of the decision by OMB with re-
gard to an initial request to access or
amend a record in accordance with the
provisions of §§1302.2 and 1302.4 of this
part, should submit the request for re-
view in writing and, to the extent pos-
sible, include the information specified
in §1302.5(b), below. Individuals desir-
ing assistance in the preparation of
their request for review should contact
the Assistant to the Director for Ad-
ministration at the address provided
herein.

(b) The request for review should con-
tain a brief description of the record
involved or in lieu thereof, copies of
the correspondence from OMB in which
the request to access or to amend was
denied and also the reasons why the re-
quester believes that access should be
granted or the disputed information
amended. The request for review should
make reference to the information fur-
nished by the individual in support of
his claim and the reasons as required
by §§1302.2 and 1302.4 of this part set
forth by OMB in its decision denying
access or amendment. Appeals filed

§1302.5

without a complete statement by the
requester setting forth the reasons for
the review will, of course, be processed.
However, in order to make the appel-
late process as meaningful as possible,
the requester’s disagreement should be
set forth in an understandable manner.
In order to avoid the unnecessary re-
tention of personal information, OMB
reserves the right to dispose of the ma-
terial concerning the request to access
or amend a record if no request for re-
view in accordance with this section is
received by OMB within 180 days of the
mailing by OMB of its decision upon an
initial request. A request for review re-
ceived after the 180 day period may, at
the discretion of the Assistant to the
Director for Administration, be treated
as an initial request to access or amend
a record.

(c) The request for review should be
addressed to the Assistant to the Di-
rector for Administration.

(d) Upon receipt of a request for re-
view, the Assistant to the Director for
Administration will convene a review
group composed of the Assistant to the
Director for Administration, the Gen-
eral Counsel, or their designees, and
the official having operational control
over the record. This group will review
the basis for the requested review and
will develop a recommended course of
action to the Deputy Director. If at
any time additional information is re-
quired from the requester, the Assist-
ant to the Director for Administration
is authorized to acquire it or authorize
its acquisition from the requester.

(e) The Office of Management and
Budget has established an internal
Committee on Freedom of Information
and Privacy (hereinafter referred to as
the Committee). The Committee is
composed of:

(1) Deputy Director;

(2) Assistant to the Director for Ad-
ministration;

(3) General Counsel;

(4) Assistant Director for Budget Re-
view;

(5) Assistant Director for Legislative
Reference;

(6) Assistant to the Director for Pub-
lic Affairs;

(7) Deputy Associate Director for In-
formation Systems;
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(8) Deputy Associate Director for
Statistical Policy;

(9) Deputy Associate Director for Na-
tional Security;

(10) Budget and Management Officer;

(11) Personnel Officer.

(f) The Committee, when directed by
the Assistant to the Director for Ad-
ministration, will review the Office’s
administration of the Freedom of In-
formation and Privacy Acts and make
recommendations for the improvement
thereto. In addition, the Committee,
upon the request of the Deputy Direc-
tor, may evaluate a request for review
or appeal and recommend a decision to
the Deputy Director, who has the final
authority regarding appeals.

(g) The Deputy Director will inform
the requester in writing of the decision
on the request for review within 20
days (excluding Saturdays, Sundays,
and legal Federal holidays) from the
date of receipt by OMB of the individ-
ual’s request for review unless the Dep-
uty Director extends the 20 day period
for good cause. The extension and the
reasons therefor will be sent by OMB to
the requester within the initial 20 day
period. Such extensions should not be
routine and should not normally ex-
ceed an additional thirty days. If the
decision does not grant in full the re-
quest for amendment, the notice of the
decision will provide a description of
the steps the individual may take to
obtain judicial review of such a deci-
sion, a statement that the individual
may file a concise statement with OMB
setting forth the individual’s reasons
for his disagreement with the decision
and the procedures for filing such a
statement of disagreement. The Assist-
ant to the Director for Administration
has the authority to determine the
‘‘conciseness’ of the statement, taking
into account the scope of the disagree-
ment and the complexity of the issues.
Upon the filing of a proper concise
statement by the individual, any subse-
quent disclosure of the information in
dispute will be clearly noted so that
the fact that the record is disputed is
apparent, a copy of the concise state-
ment furnished and a concise state-
ment by OMB setting forth its reasons
for not making the requested changes,
if OMB chooses to file such a state-
ment. A notation of a dispute is re-
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quired to be made only if an individual
informs the agency of his disagreement
with OMB’s determination in accord-
ance with §1302.5 (a), (b) and (c). A copy
of the individual’s statement, and if it
chooses, OMB’s statement will be sent
to any prior transferee of the disputed
information who is listed on the ac-
counting required by 5 U.S.C. 552a(c). If
the reviewing official determines that
the record should be amended in ac-
cordance with the individual’s request,
OMB will promptly correct the record,
advise the individual, and inform pre-
vious recipients if an accounting of the
disclosure was made pursuant to b5
U.S.C. 552(a)(c). The notification of cor-
rection pertains to information actu-
ally disclosed.

§1302.6 Schedule of fees.

(a) Prohibitions against charging fees.
Individuals will not be charged for:

(1) The search and review of the
record,

(2) Any copies of the record produced
as a necessary part of the process of
making the record available for access,
or

(3) Any copies of the requested record
when it has been determined that ac-
cess can only be accomplished by pro-
viding a copy of the record through the
mail.

(b) Waiver. The Assistant to the Di-
rector for Administration may at no
charge, provide copies of a record if it
is determined the production of the
copies is in the interest of the Govern-
ment.

(c) Fee schedule and method of pay-
ment. Fees will be charged as provided
below except as provided in paragraphs
(a) and (b) of this section.

(1) Duplication of records. Records will
be duplicated at a rate of $.10 per page
for all copying of 4 pages or more.
There is not charge for duplication 3 or
fewer pages.

(2) Where it is anticipated that the
fees chargeable under this section will
amount to more than $25.00, the re-
quester shall be promptly notified of
the amount of the anticipated fee or
such portion thereof as can readily be
estimated. In instances where the esti-
mated fees will greatly exceed $25.00,
an advance deposit may be required.
The notice or request for an advance
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deposit shall extend an offer to the re-
quester to consult with Office per-
sonnel in order to reformulate the re-
quest in a manner which will reduce
the fees, yet still meet the needs of the
requester.

(3) Fees should be paid in full prior to
issuance of requested copies. In the
event the requester is in arrears for
previous requests copies will not be
provided for any subsequent request
until the arrears have been paid in full.

(4) Remittances shall be in the form
either of a personal check or bank
draft drawn on a bank in the United
States, or a postal money order. Re-
mittances shall be made payable to the
order of the Treasury of the United
States and mailed or delivered to the
Assistant to the Director for Adminis-
tration, Office of Management and
Budget, Washington, DC 20503.

(5) A receipt for fees paid will be
given upon request.

PART 1303—PUBLIC INFORMATION
PROVISIONS OF THE ADMINIS-
TRATIVE PROCEDURES ACT

ORGANIZATION

Sec.

1303.1 General.

1303.2 Authority and functions.

1303.3 Organization.
PROCEDURES

1303.10 Access to information.

AVAILABILITY OF INFORMATION
1303.20 Inspection and copying.

CHARGES FOR SEARCH AND REPRODUCTION

1303.30 Definitions.

1303.40 Fees to be charged—general.

1303.50 Fees to be charged—categories of re-
questers.

1303.60 Miscellaneous fee provisions.

1303.70 Waiver or reduction of charges.

AUTHORITY: 5 U.S.C. 552.
SOURCE: 47 FR 33483, Aug. 3, 1982, unless
otherwise noted.
ORGANIZATION

§1303.1 General

This information is furnished for the
guidance of the public and in compli-
ance with the requirements of section

§1303.3

562 of title 5, United States Code, as
amended.

§1303.2

The general functions of the Office of
Management and Budget, as provided
by statute and executive order, are to
develop and execute the budget, over-
see implementation of Administration
policies and programs, advise and as-
sist the President, and develop and im-
plement management policies for the
government.

Authority and functions.

[63 FR 20514, Apr. 27, 1998]

§1303.3 Organization.

(a) The brief description of the cen-
tral organization of the Office of Man-
agement and Budget follows:

(1) The Director’s Office includes the
Director, the Deputy Director, the Dep-
uty Director for Management, and the
Executive Associate Director.

(2) Staff Offices include General
Counsel, Legislative Affairs, Commu-
nications, Administration, and Eco-
nomic Policy.

(3) Offices that provide OMB-wide
support include the Legislative Ref-
erence and Budget Review Divisions.

(4) Resource Management Offices.
These offices develop and support the
President’s management and budget
agenda in the areas of Natural Re-
sources, Energy and Science, National
Security and International Affairs,
Health and Personnel, Human Re-
sources, and General Government and
Finance.

(5) Statutory offices include the Of-
fice of Federal Financial Management,
Office of Federal Procurement Policy,
and the Office of Information and Reg-
ulatory Affairs.

(b) The Office of Management and
Budget is located in Washington, DC,
and has no field offices. Staff are
housed in either the Old Executive Of-
fice Building, 17th Street and Pennsyl-
vania Ave, NW., or the New Executive
Office Building, 725 17th Street NW.,
Washington, DC 20503. Persons desiring
to visit offices or employees of the Of-
fice of Management and Budget, in ei-
ther building, must write or telephone
ahead to make an appointment. Secu-
rity in both buildings prevents visitors
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from entering the building without an
appointment.

[63 FR 20514, Apr. 27, 1998]
PROCEDURES

§1303.10 Access to information.

(a) The Office of Management and
Budget makes available information
pertaining to matters issued, adopted,
or promulgated by OMB, that are with-
in the scope of 5 U.S.C. 552(a)(2). A pub-
lic reading area is located in the Exec-
utive Office of the President Library,
Room G-102, New Executive Office
Building, 725 17th Street NW., Wash-
ington, DC 20503, phone (202) 395-5715.
Some of these materials are also avail-
able from the Executive Office of the
President’s Publications Office, Room
2200 New Executive Office Building, 725
17th Street NW., Washington, DC 20503,
phone (202) 395-7332. OMB issuances are
also available via fax-on-demand at
(202) 395-9068, and are available elec-
tronically from the OMB homepage at
http://www.whitehouse.gov/WH/EOP/omb.
In addition, OMB maintains the Office
of Information and Regulatory Affairs
(OIRA) Docket Library, Room 10102,
New Executive Office Building, 725 17th
Street NW., Washington, DC 20503,
phone (202) 395-6880. The Docket Li-
brary contains records related to infor-
mation collections sponsored by the
Federal government and reviewed by
OIRA under the Paperwork Reduction
Act of 1995. The Docket Library also
maintains records related to proposed
Federal agency regulatory actions re-
viewed by OIRA under Executive Order
12866 ‘‘Regulatory Planning and Re-
view”. Telephone logs and materials
from meetings with the public attended
by the OIRA Administrator are also
available in the Docket Library.

(b) The FOIA Officer is responsible
for acting on all initial requests. Indi-
viduals wishing to file a request under
the Freedom of Information Act (FOIA)
should address their request in writing
to the FOIA Officer, Office of Manage-
ment and Budget, 725 17th Street NW.,
Washington, DC 20503, Phone (202) 395-
5715. Requests for information shall be
as specific as possible.

(c) Upon receipt of any request for in-
formation or records, the FOIA Officer
will determine within 20 days (except-
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ing Saturdays, Sundays and legal pub-
lic holidays) after the receipt of such
request whether it is appropriate to
grant the request and will immediately
provide written notification to the per-
son making the request. If the request
is denied, the written notification to
the person making the request shall in-
clude the names of the individuals who
participated in the determination, the
reasons for the denial, and a notice
that an appeal may be lodged within
the Office of Management and Budget.
(Receipt of a request as used herein
means the date the request is received
in the office of the FOIA Officer.)

(d) Ezxpedited processing. (1) Requests
and appeals will be taken out of order
and given expedited treatment when-
ever it is determined that they involve:

(i) Circumstances in which the lack
of expedited treatment could reason-
ably be expected to pose an imminent
threat to the life or physical safety of
an individual;

(ii) An urgency to inform the public
about an actual or alleged federal gov-
ernment activity, if made by a person
primarily engaged in disseminating in-
formation;

(iii) The loss of substantial due proc-
ess rights; or

(iv) A matter of widespread and ex-
ceptional media interest in which there
exist possible questions about the gov-
ernment’s integrity which effect public
confidence.

(2) A request for expedited processing
may be made at the time of the initial
request for records or at any later
time.

(3) A requester who seeks expedited
processing must submit a statement,
certified to be true and correct to the
best of that person’s knowledge and be-
lief, explaining in detail the basis for
requesting expedited processing. For
example, a requester within the cat-
egory described in paragraph (d)(1)(ii)
of this section, if not a full-time mem-
ber of the news media, must establish
that he or she is a person whose main
professional activity or occupation is
information dissemination, though it
need not be his or her sole occupation.
A  requester within the category
(d)(1)(ii) of this section also must es-
tablish a particular urgency to inform
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the public about the government activ-
ity involved in the request, beyond the
public’s right to know about govern-
ment activity generally. The formality
of certification may be waived as a
matter of administrative discretion.

(4) Within ten days of its receipt of a
request for expedited processing, OMB
will decide whether to grant it and will
notify the requester of the decision. If
a request for expedited treatment is
granted, the request will be given pri-
ority and will be processed as soon as
practicable. If a request for expedited
processing is denied, any appeal of that
decision will be acted on expeditiously.

(e) Appeals shall be set forth in writ-
ing within 30 days of receipt of a denial
and addressed to the FOIA Officer at
the address specified in paragraph (b)
of this section. The appeal shall in-
clude a statement explaining the basis
for the appeal. Determinations of ap-
peals will be set forth in writing and
signed by the Deputy Director, or his
designee, within 20 days (excepting
Saturdays, Sundays, and legal public
holidays). If, on appeal, the denial is in
whole or in part upheld, the written de-
termination will also contain a notifi-
cation of the provisions for judicial re-
view and the names of the persons who
participated in the determination.

(f) In unusual circumstances, the
time limits prescribed in paragraphs
(c) and (e) of this section may be ex-
tended for not more than 10 days (ex-
cepting Saturdays, Sundays, or legal
public holidays). Extensions may be
granted by the FOIA Officer. The ex-
tension period may be split between
the initial request and the appeal but
in no instance may the total period ex-
ceed 10 working days. Extensions will
be by written notice to the persons
making the request and will set forth
the reasons for the extension and the
date the determination is expected.

(g) With respect to a request for
which a written notice under para-
graph (f) of this section extends the
time limits prescribed under paragraph
(c) of this section, the agency shall no-
tify the person making the request if
the request cannot be processed within
the time limit specified in paragraph
(f) of this section and shall provide the
person an opportunity to limit the
scope of the request so that it may be
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processed within that time limit or an
opportunity to arrange with the agen-
cy an alternative time frame for proc-
essing the request or a modified re-
quest. Refusal by the person to reason-
ably modify the request or arrange
such an alternative time frame shall be
considered as a factor in determining
whether exceptional -circumstances
exist for purposes of 5 TU.S.C. 552
(a)(6)(C). When OMB reasonably be-
lieves that a requester, or a group of
requestors acting in concert, has sub-
mitted requests that constitute a sin-
gle request, involving clearly related
matters, OMB may aggregate those re-
quests for purposes of this paragraph.
One element to be considered in deter-
mining whether a belief would be rea-
sonable is the time period over which
the requests have occurred.

(h) As used herein, but only to the
extent reasonably necessary to the
proper processing of the particular re-
quest, the term ‘“‘unusual cir-
cumstances’ means:

(1) The need to search for and collect
the requested records from establish-
ments that are separated from the of-
fice processing the request;

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of the agency which
have a substantial subject matter in-
terest therein.

[63 FR 20514, Apr. 27, 1998]
AVAILABILITY OF INFORMATION

§1303.20 Inspection and copying.

When a request for information has
been approved pursuant to §1303.10, the
person making the request may make
an appointment to inspect or copy the
materials requested during regular
business hours by writing or tele-
phoning the FOIA Officer at the ad-
dress or telephone number listed in
§1303.10(b). Such materials may be cop-
ied and reasonable facilities will be
made available for that purpose. Copies
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of individual pages of such materials
will be made available at the price per
page specified in §1303.40(d); however,
the right is reserved to limit to a rea-
sonable quantity the copies of such ma-
terials which may be made available in
this manner when copies also are of-
fered for sale by the Superintendent of
Documents.

[63 FR 20515, Apr. 27, 1998]

CHARGES FOR SEARCH AND
REPRODUCTION

§1303.30 Definitions.

For the purpose of these regulations:

(a) All the terms defined in the Free-
dom of Information Act apply.

(b) A statute specifically providing for
setting the level of fees for particular
types of records (5 U.S.C. 5562(a)(4)(A)(vi))
means any statute that specifically re-
quires a government agency, such as
the Government Printing Office (GPO)
or the National Technical Information
Service (NTIS), to set the level of fees
for particular types of records, in order
to:

(1) Serve both the general public and
private sector organizations by conven-
iently making available government
information;

(2) Ensure that groups and individ-
uals pay the cost of publications and
other services that are for their special
use so that these costs are not borne by
the general taxpaying public;

(3) Operate an information dissemi-
nation activity on a self-sustaining
basis to the maximum extent possible;
or

(4) Return revenue to the Treasury
for defraying, wholly or in part, appro-
priated funds used to pay the cost of
disseminating government informa-
tion.

Statutes, such as the User Fee Statute,
which only provide a general discussion
of fees without explicitly requiring
that an agency set and collect fees for
particular documents do not supersede
the Freedom of Information Act under
section (a)(4)(A)(vi) of that statute.

(c) The term direct costs means those
expenditures that OMB actually incurs
in searching for and duplicating (and in
the case of commercial requesters, re-
viewing) documents to respond to a
FOIA request. Direct costs include, for
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example, the salary of the employee
performing work (the basic rate of pay
for the employee plus 16 percent of that
rate to cover benefits) and the cost of
operating duplicating machinery. Not
included in direct costs are overhead
expenses such as costs of space, and
heating or lighting the facility in
which the records are stored.

(d) The term search means the proc-
ess of looking for and retrieving
records or information responsive to a
request. It includes page-by-page or
line-by-line identification of informa-
tion within records and also includes
reasonable efforts to locate and re-
trieve information from records main-
tained in electronic form or format.
OMB employees should ensure that
searching for material is done in the
most efficient and least expensive man-
ner so as to minimize costs for both the
agency and the requester. For example,
employees should not engage in line-
by-line search when merely duplicating
an entire document would prove the
less expensive and quicker method of
complying with a request. Search
should be distinguished, moreover,
from review of material in order to de-
termine whether the material is ex-
empt from disclosure (see paragraph (f)
of this section).

(e) The term duplication means the
making of a copy of a document, or of
the information contained in it, nec-
essary to respond to a FOIA request.
Such copies can take the form of paper,
microform, audio-visual materials, or
electronic records (e.g., magnetic tape
or disk), among others. The requester’s
specified preference of form or format
of disclosure will be honored if the
record is readily reproducible in that
format.

(f) The term review refers to the proc-
ess of examining documents located in
response to a request that is for a com-
mercial use (see paragraph (g) of this
section) to determine whether any por-
tion of any document located is per-
mitted to be withheld. It also includes
processing any documents for disclo-
sure, e.g., doing all that is necessary to
excise them and otherwise prepare
them for release. Review does not in-
clude time spent resolving general
legal or policy issues regarding the ap-
plication of exemptions.
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(g) The term ‘commercial use’ request
refers to a request from or on behalf of
one who seeks information for a use or
purpose that furthers the commercial,
trade, or profit interests of the re-
quester or the person on whose behalf
the request is made. In determining
whether a requester properly belongs
in this category, OMB must determine
the use to which a requester will put
the documents requested. Moreover,
where an OMB employee has reason-
able cause to doubt the use to which a
requester will put the records sought,
or where that use is not clear from the
request itself, the employee should
seek additional clarification before as-
signing the request to a specific cat-
egory.

(h) The term educational institution
refers to a preschool, a public or pri-
vate elementary or secondary school,
an institution of graduate higher edu-
cation, an institution of undergraduate
higher education, an institution of pro-
fessional education, or an institution
of vocational education, that operates
a program or programs of scholarly re-
search.

(1) The term non-commercial scientific
institution refers to an institution that
is not operated on a commercial basis
(as that term is referenced in para-
graph (g) of this section), and that is
operated solely for the purpose of con-
ducting scientific research the results
of which are not intended to promote
any particular product or industry.

(j) The term representative of the news
media refers to any peson actively
gathering news for an entity that is or-
ganized and operated to publish or
broadcast news to the public. The term
news means information that is about
current events or that would be of cur-
rent interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
public at large, and publishers of peri-
odicals (but only in those instances
when they can qualify as disseminators
of mews) who make their products
available for purchase or subscription
by the general public. These examples
are not intended to be all-inclusive.
Moreover, as traditional methods of
news delivery evolve (e.g., electronic
dissemination of newspapers through
telecommunications services), such al-
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ternative media would be included in
this category. In the case of freelance
journalists, they may be regarded as
working for a news organization if they
can demonstrate a solid basis for ex-
pecting publication through that orga-
nization, even though not actually em-
ployed by it. A publication contract
would be the clearest proof, but OMB
may also look to the past publication
record of a requester in making this de-
termination.

[62 FR 491563, Dec. 30, 1987, as amended at 63
FR 20515, Apr. 27, 1998]

§1303.40 Fees to be charged—general.

OMB should charge fees that recoup
the full allowable direct costs it incurs.
Moreover, it shall use the most effi-
cient and least costly methods to com-
ply with requests for documents made
under the FOIA. When documents that
would be responsive to a request are
maintained for distribution by agencies
operating statutory-based fee schedule
programs (see definition in Sections
1303.30(b)), such as the NTIS, OMB
should inform requesters of the steps
necessary to obtain records from those
sources.

(a) Manual searches for records. OMB
will charge at the salary rate(s) (i.e.,
basic pay plus 16 percent) of the em-
ployee(s) making the search.

(b) Computer searches for records. OMB
will charge at the actual direct cost of
providing the service. This will include
the cost of operating the central proc-
essing unit (CPU) for that portion of
operating time that is directly attrib-
utable to searching for records respon-
sive to a FOIA request and operator/
programmer salary apportionable to
the search.

(c) Review of records. Only requesters
who are seeking documents for com-
mercial use may be charged for time
spent reviewing records to determine
whether they are exempt from manda-
tory disclosure. Charges may be as-
sessed only for the initial review; i.e.,
the review undertaken the first time
OMB analyzes the applicability of a
specific exemption to a particular
record or portion of a record. Records
or portions of records withheld in full
under an exemption that is subse-
quently determined not to apply may
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be reviewed again to determine the ap-
plicability of other exemptions not pre-
viously considered. The costs for such a
subsequent review is assessable.

(d) Duplication of records. Records will
be duplicated at a rate of $.15 per page.
For copies prepared by computer, such
as tapes or printouts, OMB shall charge
the actual cost, including operator
time, of production of the tape or
printout. For other methods of repro-
duction or duplication, OMB will
charge the actual direct costs of pro-
ducing the document(s). If OMB esti-
mates that duplication charges are
likely to exceed $25, it shall notify the
requester of the estimated amount of
fees, unless the requester has indicated
in advance his willingness to pay fees
as high as those anticipated. Such a
notice shall offer a requester the oppor-
tunity to confer with agency personnel
with the object of reformulating the re-
quest to meet his or her needs at a
lower cost.

(e) Other charges. OMB will recover
the full costs of providing services such
as those enumerated below when it
elects to provide them:

(1) Certifying that records are true
copies;

(2) Sending records by special meth-
ods such as express mail.

(f) Remittances shall be in the form
either of a personal check or bank
draft drawn on a bank in the United
States, or a postal money order. Re-
mittances shall be made payable to the
order of the Treasury of the United
States and mailed to the FOIA Officer,
Office of Management and Budget,
Washington, DC 20503.

(g) A receipt for fees paid will be
given upon request. Refund of fees paid
for services actually rendered will not
be made.

(h) Restrictions on assessing fees. With
the exception of requesters seeking
documents for a commercial use, OMB
will provide the first 100 pages of dupli-
cation and the first two hours of search
time without charge. Moreover, OMB
will not charge fees to any requester,
including commercial use requesters, if
the cost of collecting a fee would be
equal to or greater than the fee itself.

(1) The elements to be considered in
determining the ‘‘cost of collecting a
fee” are the administrative costs of re-
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ceiving and recording a requester’s re-
mittance, and processing the fee for de-
posit in the Treasury Department’s
special account.

(2) For purposes of these restrictions
on assessment of fees, the word
“pages’’ refers to paper copies of 8% x
11”7 or ‘11 x 14.” Thus, requesters are
not entitled to 100 microfiche or 100
computer disks, for example. A micro-
fiche containing the equivalent of 100
pages or 100 pages of computer print-
out, does meet the terms of the restric-
tion.

(3) Similarly, the term ‘‘search time”’
in this context has as its basis, manual
search. To apply this term to searches
made by computer, OMB will deter-
mine the hourly cost of operating the
central processing unit and the opera-
tor’s hourly salary plus 16 percent.
When the cost of search (including the
operator time and the cost of operating
the computer to process a request)
equals the equivalent dollar amount of
two hours of the salary of the person
performing the search, i.e., the oper-
ator, OMB will begin assessing charges
for computer search.

[62 FR 491563, Dec. 30, 1987, as amended at 63
FR 20515, Apr. 27, 1998]

§1303.50 Fees to be
egories of requesters.

There are four categories of FOIA re-
questers: commercial use requesters;
educational and non-commercial sci-
entific institutions; representatives of
the news media; and all other request-
ers. The specific levels of fees for each
of these categories are:

(a) Commercial use requesters. When
OMB receive a request for documents
for commercial use, it will assess
charges that recover the full direct
costs of searching for, reviewing for re-
lease, and duplicating the record
sought. Requesters must reasonably
describe the records sought. Commer-
cial use requesters are not entitled to
two hours of free search time nor 100
free pages of reproduction of docu-
ments. OMB may recover the cost of
searching for and reviewing records
even if there is ultimately no disclo-
sure of records (see §1303.60(b)).

(b) Educational and mnon-commercial
scientific institution requesters. OMB
shall provide documents to requesters

charged—cat-
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in this category for the cost of repro-
duction alone, excluding charges for
the first 100 pages. To be eligible for in-
clusion in this category, requesters
must show that the request is being
made as authorized by and under the
auspices of a qualifying institution and
that the records are not sought for a
commercial use, but are sought in fur-
therance of scholarly (if the request is
from an educational institution) or sci-
entific (if the request is from a non-
commercial scientific institution) re-
search. Requesters must reasonably de-
scribe the records sought.

(c) Requesters who are representatives
of the news media. OMB shall provide
documents to requesters in this cat-
egory for the cost of reproduction
alone, excluding charges for the first
100 pages. To be eligible for inclusion in
this category, a requester must meet
the criteria in §1303.10(j), and his or her
request must not be made for a com-
mercial use. In reference to this class
of requester, a request for records sup-
porting the news dissemination func-
tion of the requester shall not be con-
sidered to be a request that is for a
commercial use. Requesters must rea-
sonably describe the records sought.

(d) All other requesters. OMB shall
charge requesters who do not fit into
any of the categories above fees that
recover the full reasonable direct cost
of searching for and reproducing
records that are responsive to the re-
quest, except that the first 100 pages of
reproduction and the first two hours of
search time shall be furnished without
charge. Moreover, requests for records
about the requesters filed in OMB’s
systems of records will continue to be
treated under the fee provisions of the
Privacy Act of 1974 which permit fees
only for reproduction. Requesters must
reasonably describe the records sought.

[62 FR 49154, Dec. 30, 1987]

§1303.60 Miscellaneous fee provisions.

(a) Charging interest—notice and rate.
OMB may begin assessing interest
charges on an unpaid bill starting on
the 31st day following the day on which
the billing was sent. The fact that the
fee has been received by OMB within
the thirty day grace period, even if not
processed, will suffice to stay the ac-
crual of interest. Interest will be at the
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rate prescribed in section 3717 of title
31 of the United States Code and will
accrue from the date of the billing.

(b) Charges for unsuccessful search.
OMB may assess charges for time spent
searching, even if it fails to locate the
records or if records located are deter-
mined to be exempt from disclosure. If
OMB estimates that search charges are
likely to exceed $25, it shall notify the
requester of the estimated amount of
fees, unless the requester has indicated
in advance his willingness to pay fees
as high as those anticipated. Such a
notice shall offer the requester the op-
portunity to confer with agency per-
sonnel with the object of reformulating
the request to meet his or her needs at
a lower cost.

(c) Aggregating requests. A requester
may not file multiple requests at the
same time, each seeking portions of a
document or documents, solely in order
to avoid payment of fees. When OMB
reasonably believes that a requester, or
a group of requestors acting in concert,
has submitted requests that constitute
a single request, involving clearly re-
lated matters, OMB may aggregate
those requests and charge accordingly.
One element to be considered in deter-
mining whether a belief would be rea-
sonable is the time period over which
the requests have occurred.

(d) Advance payments. OMB may not
require a requester to make an advance
payment, i.e., payment before work is
commenced or continued on a request,
unless:

(1) OMB estimates or determines that
allowable charges that a requester may
be required to pay are likely to exceed
$250. Then, OMB will notify the re-
quester of the likely cost and obtain
satisfactory assurance of full payment
where the requester has a history of
prompt payment of FOIA fees, or re-
quire an advance payment of an
amount up to the full estimated
charges in the case of requesters with
no history of payment; or

(2) A requester has previously failed
to pay a fee charged in a timely fashion
(i.e., within 30 days of the date of the
billing). Then, OMB may require the
requester to pay the full amount owed
plus any applicable interest as provided
above or demonstrate that he or she
has, in fact, paid the fee, and to make
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an advance payment of the full amount
of the estimated fee before the agency
begins to process a new request or a
pending request from that requester.

(3) When OMB acts under paragraph
(d)(1) or (2) of this section, the adminis-
trative time limits prescribed in the
FOIA, 5 U.S.C. 552(a)(6) (i.e., 20 working
days from receipt of initial requests
and 20 working days from receipt of ap-
peals from initial denial, plus permis-
sible extensions of these time limits),
will begin only after OMB has received
fee payments described in paragraphs
(d)(1) and (2) of this section.

(e) Effect of the Debt Collection Act of
1982 (Pub. L. 97-365). OMB should com-
ply with provisions of the Debt Collec-
tion Act, including disclosure to con-
sumer reporting agencies and use of
collection agencies, where appropriate,
to encourage repayment.

[62 FR 49154, Dec. 30, 1987, as amended at 63
FR 20515, Apr. 27, 1998]

§1303.70 Waiver or
charges.

reduction of

Fees otherwise chargeable in connec-
tion with a request for disclosure of a
record shall be waived or reduced
where it is determined that disclosure
is in the public interest because it is
likely to contribute significantly to
public understanding of the operations
or activities of the Government and is
not primarily in the commercial inter-
est of the requester.

[62 FR 49155, Dec. 30, 1987]

PART 1304—POST EMPLOYMENT
CONFLICT OF INTEREST

Sec.

1304.4601
1304.4604
1304.4605

Purpose.

Definitions.

Post-employment restrictions.

1304.4606 Exemptions.

1304.4607 Advice to former Government em-
ployees.

1304.4608 Administrative Enforcement Pro-
cedures (18 U.S.C. 207(j); 5 CFR 737.27).

AUTHORITY: Title V, Section 501(a), Pub. L.
95-521, as amended, 92 Stat. 1864; and Sec-
tions 1 and 2, Pub. L. 96-28, 93 Stat. 76 [18
U.S.C. 207]; 56 CFR 737.

SOURCE: 45 FR 84007, Dec. 22, 1980, unless
otherwise noted.
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§1304.4601 Purpose.

(a) This section sets forth OMB’s pol-
icy and procedures under the Ethics in
Government Act of 1978, 18 U.S.C. 207,
and the Office of Personnel Manage-
ment’s implementing regulations, 5
CFR part 737, for determining viola-
tions of restrictions on post-employ-
ment activities and for exercising
OMB’s administrative enforcement au-
thority.

(b) These regulations bar certain acts
by former Government employees
which may reasonably give the appear-
ance of making unfair use of prior Gov-
ernment employment and affiliations.
OMB acts on the premise that it has
the primary responsibility for the en-
forcement of restrictions on post-em-
ployment activities and that criminal
enforcement by the Department of Jus-
tice should be undertaken only in cases
involving aggravated circumstances.

(c) These regulations do not incor-
porate possible additional restrictions
contained in a professional code of con-
duct to which an employee may also be
subject.

(d) Any person who holds a Govern-
ment position after June 30, 1979, is
subject to the restrictions under this
section; except that the new provisions
applicable to Senior employees des-
ignated by the Director of the Office of
Government Ethics are effective Feb-
ruary 28, 1980.

§1304.4604 Definitions.

(a) Government Employee includes any
officer or employee of the Executive
Branch, those appointed or detailed
under 5 U.S.C. 3374, and Special Gov-
ernment Employees. It does not in-
clude an individual performing services
for the United States as an inde-
pendent contractor under a personal
service contract.

(b) Former Government Employee
means one who was, and no longer is, a
Government employee.

(c) Special Government Employee
means an officer or employee of an
agency who is retained, designated, ap-
pointed, or employed to perform tem-
porary duties on a full-time or inter-
mittent basis for not more than 130
days during any period of 365 consecu-
tive days. This applies whether the
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Special Government Employee is com-
pensated or not.

(d) Senior Employee means an em-
ployee or officer as designated in the
statute or by the Director of the Office
of Government Ethics. The Director of
the Office of Government Ethics has
designated civilians who have signifi-
cant decision-making or supervisory
responsibility and are paid at or equiv-
alent to GS-17 or above as Senior Em-
ployees. Civilians paid at the Executive
level are automatically designated by
statute as Senior Employees. (A list of
Senior Employee positions is found at 5
CFR 737.33.)

§1304.4605
tions.

Post-employment restric-

(a) General Restrictions Applicable
to All Former Government Employees:

(1) Permanent Bar. A former Govern-
ment employee is restricted from act-
ing as a representative before an agen-
cy as to a particular matter involving
a specific party if the employee partici-
pated personally and substantially in
that matter as a Government em-
ployee. The government employee is
also restricted from making any oral
or written communication to an agen-
cy with the intent to influence on be-
half of another person as to a par-
ticular matter involving a specific
party if the former Government em-
ployee participated personally and sub-
stantially in that matter as a Govern-
ment employee.

(2) Two-Year Bar. (i) A former Gov-
ernment employee is restricted for two
yvears from acting as a representative
before an agency as to a particular
matter involving a specific party if the
employee had official responsibility for
that matter. The former Government
employee is also restricted for two
years from making any oral or written
communication to any agency with the
intent to influence on behalf of another
person as to a particular matter in-
volving a specific party if the employee
had official responsibility for that mat-
ter.

(ii) In order to be a matter for which
the former Government employee had
official responsibility, the matter must
actually have been pending under the
employee’s responsibility within the

§1304.4606

period of one year prior to the termi-
nation of such responsibility.

(iii) The statutory two-year restric-
tion period is measured from the date
when the employee’s responsibility for
a particular matter ends, not from the
termination of Government service.

(b) Restrictions Applicable Only to
Former Senior Employees:

(1) Two-Year Bar on Assisting in Rep-
resenting. (i) A former Senior Employee
is restricted for two years from assist-
ing in representing another person by
personal appearance before an agency
as to a particular matter involving a
specific party if the former Senior Em-
ployee participated personally and sub-
stantially in that matter as a Govern-
ment employee.

(ii) The statutory two-year period is
measured from the date of termination
of employment in the position that was
held by the Senior Employee when he
participated personally and substan-
tially in the matter involved.

(2) One-Year Bar on Attempts to Influ-
ence Former Agency. (i) A former Senior
Employee is restricted for one year
from any transactions with the former
agency on a particular matter with the
intent to influence the agency, regard-
less of the former Senior Employee’s
prior involvement in that matter.

(ii) This restriction is aimed at the
possible use of personal influence based
on past Government affiliations in
order to facilitate transaction of busi-
ness. Therefore, it includes matters
which first arise after a Senior Em-
ployee leaves Government service.

(iii) The restriction applies whether
the former Senior Employee is rep-
resenting another or representing him-
self, either by appearance before an
agency or through communication
with that agency.

(c) OFPP is a separate agency for
purposes of the foregoing restrictions
on post-employment activities.

§1304.4606 Exemptions.

(a) General. (1) Communications made
solely to furnish scientific or techno-
logical information are exempt from
these prohibitions.

(2) A former Government employee
may be exempted from the restrictions
on post-employment practices if the

129



§ 1304.4607

Deputy Director of OMB, in consulta-
tion with the Director of the Office of
Government Ethics, executes a certifi-
cation that is published in the FEDERAL
REGISTER. The certification shall state
that the former Government employee
has outstanding qualifications in a sci-
entific, technological or other tech-
nical discipline; is acting with respect
to a particular matter which requires
such qualifications; and the national
interest would be served by his partici-
pation.

(b) Specific. The one-year bar shall
not apply to a former Senior Employ-
ee’s representation on new matters if
the former Senior Employee is:

(1) An elected State or local govern-
ment official, who is acting on behalf
of such government; or

(2) Regularly employed by or acting
on behalf of an agency or instrumen-
tality of a State or local government;
an accredited, degree-granting institu-
tion of higher education; or a non-prof-
it hospital or medical research organi-
zation.

§1304.4607 Advice to former Govern-
ment employees.

The Office of General Counsel, OMB,
has the responsibility for providing as-
sistance promptly to former Govern-
ment employees who seek advice on
specific problems.

§1304.4608 Administrative Enforce-
ment Procedures (18 U.S.C. 207(j); 5
CFR 737.27).

(a) Whenever an allegation is made
that a former Government employee
has violated 18 U.S.C. 207(a), (b) or (c)
or any of the regulations promulgated
thereunder by the Office of Govern-
ment Ethics or by OMB, the allegation
and any supporting evidence shall be
transmitted through the Office of Gen-
eral Counsel to the Deputy Director,
OMB.

(b) Allegations and evidence shall be
safeguarded so as to protect the pri-
vacy of former employees prior to a de-
termination of sufficient cause to ini-
tiate an administrative disciplinary
proceeding.

(c) If review by the Office of General
Counsel, OMB, shows that the informa-
tion concerning a possible violation
does not appear to be frivolous, the
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Deputy Director, OMB, shall expedi-
tiously provide all relevant evidence,
any appropriate comments, and copies
of applicable agency regulations to the
director, Office of Government Ethics,
and to the Criminal Division, Depart-
ment of Justice. Unless the Depart-
ment of Justice informs OMB that it
does not intend to initiate criminal
prosecution, OMB shall coordinate any
investigation or administrative action
with the Department of Justice in
order to avoid prejudicing criminal
proceedings.

(d) After appropriate review and rec-
ommendation by the Office of General
Counsel, if the Deputy Director, OMB,
determines that there is reasonable
cause to believe that there has been a
violation, the Deputy Director may di-
rect the Office of General Counsel to
initiate an administrative disciplinary
proceeding and may designate an indi-
vidual to represent OMB in the pro-
ceeding.

(e) Notice. The Office of General
Counsel shall provide the former Gov-
ernment employee with adequate no-
tice of its intention to institute a pro-
ceeding and with an opportunity for a
hearing. The notice must include a
statement of allegations, and the basis
thereof, in sufficient detail to enable
the former Government employee to
prepare an adequate defense; notifica-
tion of the right to a hearing; and an
explanation of the method by which a
hearing may be requested.

(f) Hearing. A hearing may be ob-
tained by submitting a written request
to the Office of General Counsel.

(g) Examiner. The presiding official at
the proceedings shall be the hearing ex-
aminer, who is delegated authority by
the Director, OMB, to make an initial
decision. The hearing examiner shall
be an attorney in the Office of General
Counsel designated by the General
Counsel. The hearing examiner shall be
impartial and shall not have partici-
pated in any manner in the decision to
initiate the proceedings.

(h) Time, date and place. The hearing
shall be conducted at a reasonable
time, date, and place. The hearing ex-
aminer shall give due regard in setting
the hearing date to the former Govern-
ment employee’s need for adequate
time to properly prepare a defense and
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for an expeditious resolution of allega-
tions that may be damaging to his rep-
utation.

(i) Hearing rights. The hearing shall
include, as a minimum, the right to
represent oneself or to be represented
by counsel; the right to introduce and
examine witnesses and to submit phys-
ical evidence; the right to confront and
cross-examine adverse witnesses; the
right to present oral argument; and, on
request, the right to have a transcript
or recording of the proceedings.

(j) Burden of Proof. OMB has the bur-
den of proof and must establish sub-
stantial evidence of a violation.

(k) Decision. The hearing examiner
shall make a decision based exclusively
on matters of record in the pro-
ceedings. All findings of fact and con-
clusions of law relevant to the matters
at issue shall be set forth in the deci-
sion.

(1) Appeal within OMB. Within 30 days
of the date of the hearing examiner’s
decision, either party may appeal the
decision to the Director. The Director
shall make a decision on the appeal
based solely on the record of the pro-
ceedings or on those portions of the
record agreed to by the parties to limit
the issues. If the Director modifies or
reverses the hearing examiner’s deci-
sion, he shall specify the findings of
fact and conclusions of law that are
different from those of the hearing ex-
aminer.

(m) Administrative sanctions. Adminis-
trative sanctions may be taken if the
former Government employee fails to
request a hearing after receipt of ade-
quate notice or if a final administra-
tive determination of a violation of 18
U.S.C. 207 (a), (b) or (c) or regulations
promulgated thereunder has been
made. The Director may prohibit the
former Government employee from ap-
pearance or communication with OMB
on behalf of another for a period not to
exceed five years (6 CFR 737.27(a)(9)(1))
or take other appropriate disciplinary
action (6 CFR 737.27(a)(9)(ii)).

(n) Judicial review. Any person found
by an OMB administrative decision to
have participated in a violation of 18
U.S.C. 207 (a), (b) or (c) or regulations
promulgated thereunder may seek judi-
cial review of the administrative deci-
sion.

§1305.3

PART 1305—RELEASE OF OFFICIAL
INFORMATION, AND TESTIMONY
BY OMB PERSONNEL AS WIT-
NESSES, IN LITIGATION

Sec.

1305.1 Purpose and scope.

1305.2 Production prohibited wunless ap-
proved.

1305.3 Procedures in the event of a demand
for disclosure.

1305.4 Procedure in the event of an adverse
ruling.

1305.5 No private right of action.

AUTHORITY: 31 U.S.C. 502.

SOURCE: 62 FR 29285, May 30, 1997, unless
otherwise noted.

§1305.1 Purpose and scope.

This part contains the regulations of
the Office of Management and Budget
(OMB) concerning procedures to be fol-
lowed when, in litigation (including ad-
ministrative proceedings), a subpoena,
order or other demand (hereinafter in
this part referred to as a ‘‘demand’’) of
a court or other authority is issued for
the production or disclosure of:

(a) Any material contained in the
files of OMB;

(b) Any information relating to ma-
terials contained in the files of OMB;
or

(¢c) Any information or material ac-
quired by any person while such person
was an employee of OMB as a part of
the performance of the person’s official
duties or because of the person’s offi-
cial status.

§1305.2 Production prohibited unless
approved.

No employee or former employee of
OMB shall, in response to a demand of
a court or other authority, produce any
material contained in the files of OMB,
disclose any information relating to
materials contained in the files of
OMB, or disclose any information or
produce any material acquired as part
of the performance of the person’s offi-
cial duties, or because of the person’s
official status, without the prior ap-
proval of the General Counsel.

§1305.3 Procedures in the event of a
demand for disclosure.

(a) Whenever a demand is made upon
an employee or former employee of
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OMB for the production of material or
the disclosure of information described
in §1305.2, he shall immediately notify
the General Counsel. If possible, the
General Counsel shall be notified be-
fore the employee or former employee
concerned replies to or appears before
the court or other authority.

(b) If information or material is
sought by a demand in any case or
matter in which OMB is not a party, an
affidavit (or, if that is not feasible, a
statement by the party seeking the in-
formation or material, or by his attor-
ney) setting forth a summary of the in-
formation or material sought and its
relevance to the proceeding, must be
submitted before a decision is made as
to whether materials will be produced
or permission to testify or otherwise
provide information will be granted.
Any authorization for testimony by a
present or former employee of OMB
shall be limited to the scope of the de-
mand as summarized in such state-
ment.

(c) If response to a demand is re-
quired before instructions from the
General Counsel are received, an attor-
ney designated for that purpose by
OMB shall appear, and shall furnish the
court or other authority with a copy of
the regulations contained in this part
and inform the court or other author-
ity that the demand has been or is
being, as the case may be, referred for
prompt consideration by the General
Counsel. The court or other authority
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shall be requested respectfully to stay
the demand pending receipt of the re-
quested instructions from the General
Counsel.

(Approved by the Office of Management and
Budget under control number 0348-0056)

§1305.4 Procedure in the event of an
adverse ruling.

If the court or other authority de-
clines to stay the effect of the demand
in response to a request made in ac-
cordance with §1305.3(c) pending re-
ceipt of instructions from the General
Counsel, or if the court or other au-
thority rules that the demand must be
complied with irrespective of the in-
structions from the General Counsel
not to produce the material or disclose
the information sought, the employee
or former employee upon whom the de-
mand has been made shall respectfully
decline to comply with the demand
(United States ex rel. Touhy v. Ragen,
340 U.S. 462 (1951)).

(Approved by the Office of Management and
Budget under control number 0348-0056)

§1305.5 No private right of action.

This part is intended only to provide
guidance for the internal operations of
OMB, and is not intended to, and does
not, and may not be relied upon to cre-
ate a right or benefit, substantive or
procedural, enforceable at law by a
party against the United States.
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SUBCHAPTER B—OMB DIRECTIVES

PART 1310—OMB CIRCULARS

Sec.

1310.1 Policy guidelines.

1310.3 Availability of circulars.
1310.5 List of current circulars.

AUTHORITY: 31 U.S.C. 501-06.

SOURCE: 63 FR 70311, Dec. 21, 1998, unless
otherwise noted.

§1310.1 Policy guidelines.

In carrying out its responsibilities,
the Office of Management and Budget
issues policy guidelines to Federal
agencies to promote efficiency and uni-
formity in Government activities.
These guidelines are normally in the
form of circulars.

§1310.3 Availability of circulars.

Copies of individual circulars are
available at OMB’s Internet home page;
you may access them at h&tip:/
www.whitehouse.gov/WH/EOP/omb. Cop-
ies are also available from the EOP
Publications Office, 725 17th Street
NW., Room 2200, Washington, DC 20503;
(202) 395-7332. Selected circulars are
also available through fax-on-demand,
by calling (202) 395-9068.

§1310.5 List of current circulars.

The following list includes all circu-
lars in effect as of December 1, 1998.

No. and Title
A-1—‘System of Circulars and Bul-
letins to Executive Departments
and Establishments’
A-11—*‘Preparation and Submission of
Budget Estimates’ (Part 1)
“Preparation and Submission of
Strategic Plans and Annual Per-
formance Plans” (Part 2)
“Planning, Budgeting, and Acquisi-
tion of Capital Assets” (Part 3)
“Capital Programming Guide” (Sup-
plement to Part 3)
A-16—‘‘Coordination of Surveying,
Mapping, and Related Spatial Data

Activities”

A-19—‘Legislative Coordination and
Clearance”’

A-21—“Cost Principles for Educational
Institutions™

A-25—“User Charges”’

A-34—“Instructions on Budget Execu-
tion”

A-45—"“Rental and Construction of
Government Quarters”

A-50—“Audit Followup”’

A-T76—‘Performance of Commercial Ac-

tivities”
A-87—“Cost Principles for State,
Local, and Indian Tribal Govern-

ments”’

A-89—“Federal Domestic Assistance
Program Information”

A-94—“Guidelines and Discount Rates
for Benefit-Cost Analysis of Fed-
eral Programs”’

A-97—“Rules and regulations permit-
ting Federal agencies to provide
specialized or technical services to
State and local units of govern-
ment under Title III of the Inter-
governmental Cooperation Act of
1968’

A-102—‘Grants and Cooperative Agree-
ments With State and Local Gov-
ernments”’

A-109—‘Major System Acquisitions”

A-110—“Uniform Administrative Re-
quirements for Grants and Agree-
ments with Institutions of Higher
Education, Hospitals, and Other
Non-Profit Organizations”’

A-119—“‘Federal Participation in the
Development and Use of Voluntary
Consensus Standards and in Con-
formity Assessment Activities”

A-122—‘‘Cost Principles for Non-Profit
Organizations”

A-123—‘Management
and Control”

A-125—‘Prompt Payment”’

A-126—“Improving the Management
and Use of Government Aircraft”

A-127—‘Financial Management Sys-
tems”’

A-129—‘Policies for Federal Credit
Programs and Non-Tax Receivables

Accountability

A-130—‘Management of Federal Infor-
mation Resources”

A-131—‘‘Value Engineering”’

A-133—‘Audits of States, Local Gov-
ernments, and Non-Profit Organiza-
tions”’

A-134—‘‘Financial Accounting Prin-
ciples and Standards’
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A-135—‘Management of Federal Advi-
sory Committees”’

PART 1312—CLASSIFICATION,
DOWNGRADING, DECLASSIFICA-
TION AND SAFEGUARDING OF
NATIONAL SECURITY INFORMA-
TION

Subpart A—Classification and Declas-
sification of National Security Informa-
tion

Sec.

1312.1
1312.2
1312.3
1312.4
1312.5
1312.6

Purpose and authority.

Responsibilities.

Classification requirements.

Classified designations.

Authority to classify

Duration of classification.

1312.7 Derivative classification.

1312.8 Standard identification and mark-
ings.

1312.9 Downgrading and declassification.

1312.10 Systematic review guidelines.

1312.11 Challenges to classifications.

1312.12 Security Program Review Com-
mittee.

Subpart B—Control and Accountability of
Classified Information

1312.21
1312.22

Purpose and authority.

Responsibilities.

1312.23 Access to classified information.

1312.24 Access by historical researchers and
former Presidential appointees.

1312.25 Storage.

1312.26 Control of secret and confidential
material.

1312.27 Top secret control.

1312.28 Transmission of classified material.

1312.29 Destruction.

1312.30 Loss or possible compromise.

1312.31 Security violations.

Subpart C—Mandatory Declassification
Review

1312.32
1312.33

Purpose and authority.

Responsibility.

1312.34 Information in the custody of OMB.

1312.35 Information classified by another
agency.

1312.36 Appeal procedure.

1312.37 Fees.

AUTHORITY: Executive Order 12958, April 20,
1995, 3 CFR, 1995 Comp., p. 333.

SOURCE: 62 FR 25426, May 9, 1997, unless
otherwise noted.
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Subpart A—Classification and De-
classification of National Se-
curity Information

§1312.1 Purpose and authority.

This subpart sets forth the proce-
dures for the classification and declas-
sification of national security informa-
tion in the possession of the Office of
Management and Budget. It is issued
under the authority of Executive Order
12958, (60 FR 19825, 3 CFR, 1995 Comp.,
P.333), as implemented by Information
Security Oversight Office Directive No.
1 (32 CFR part 2001), and is applicable
to all OMB employees.

§1312.2 Responsibilities.

The effectiveness of the classification
and declassification program in OMB
depends entirely on the amount of at-
tention paid to it by supervisors and
their staffs in those offices and divi-
sions that possess or produce classified
material. Officials who originate clas-
sified information are responsible for
proper assignment of a classification to
that material and for the decision as to
its declassification. Officials who
produce documents containing classi-
fied information must determine the
source of the classification for that in-
formation and must ensure that the
proper identity of that source is shown
on the document. Custodians of classi-
fied material are responsible for its
safekeeping and for ensuring that such
material is adequately marked as to
current classification. Custodians are
also responsible for the control of and
accounting for all classified material
within their area of jurisdiction as pre-
scribed in OMB Manual Section 1030.

(a) EOP Security Officer. In coopera-
tion with the Associate Director (or
Assistant Director) for Administration,
the EOP Security Officer supervises
the administration of this section and
develops programs to assist in the com-
pliance with the Order. Specifically,
he:

(1) Promotes the correct under-
standing of this section by all employ-
ees by providing annual security re-
fresher briefings and ensures that new
employees attend initial briefings
about overall security procedures and
policies.
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(2) Issues and keeps current such
classification guides and guidelines for
review for declassification as are re-
quired by the Order.

(3) Conducts periodic reviews of clas-
sified documents produced and provides
assistance and guidance where nec-
essary.

(4) Maintains and publishes a current
listing of all officials who have been
designated in writing to have Top Se-
cret, Secret, and Confidential original
classification authority.

(b) Heads of divisions or offices. The
head of each division or major organi-
zational unit is responsible for the ad-
ministration of this section within his
or her area. Appropriate internal guid-
ance should be issued to cover special
or unusual conditions within an office.

§1312.3 Classification requirements.

United States citizens must be kept
informed about the activities of their
Government. However, in the interest
of national security, certain official in-
formation must be subject to con-
straints on its dissemination or re-
lease. This information is classified in
order to provide that protection.

(a) Information shall be considered
for classification if it concerns:

(1) Military plans, weapons systems,
or operations;

(2) Foreign government information;

(3) Intelligence activities (including
special activities), intelligence sources
or methods, or cryptology;

(4) Foreign relations or foreign ac-
tivities of the United States, including
confidential sources;

(5) Scientific, technological, or eco-
nomic matters relating to the national
security;

(6) United States Government pro-
grams for safeguarding nuclear mate-
rials or facilities; or

(7) Vulnerabilities or capabilities of
systems, installations, projects or
plans relating to the national security.

(b) When information is determined
to meet one or more of the criteria in
paragraph (a) of this section, it shall be
classified by an original classification
authority when he/she determines that
its unauthorized disclosure reasonably
could be expected to cause at least
identifiable damage to the national se-
curity.

§1312.5

(c) Unauthorized disclosure of foreign
government information, including the
identity of a confidential foreign
source of intelligence sources or meth-
ods, is presumed to cause damage to
the national security.

(d) Information classified in accord-
ance with this section shall not be de-
classified automatically as a result of
any unofficial or inadvertent or unau-
thorized disclosure in the TUnited
States or abroad of identical or similar
information.

§1312.4 Classified designations.

(a) Except as provided by the Atomic
Energy Act of 1954, as amended, (42
U.S.C. 2011) or the National Security
Act of 1947, as amended, (560 U.S.C. 401)
Executive Order 12958 provides the only
basis for classifying information. Infor-
mation which meets the test for classi-
fication may be classified in one of the
following three designations:

(1) Top Secret. This classification
shall be applied only to information
the unauthorized disclosure of which
reasonably could be expected to cause
exceptionally grave damage to the na-
tional security that the original classi-
fication authority is able to identify or
describe.

(2) Secret. This classification shall be
applied only to information the unau-
thorized disclosure of which reasonably
could be expected to cause serious
damage to the national security that
the original classification authority is
able to identify or describe.

(3) Confidential. This classification
shall be applied only to information
the unauthorized disclosure of which
reasonably could be expected to cause
damage to the national security that
the original classification authority is
able to identify or describe.

(b) If there is significant doubt about
the need to classify information, it
shall not be classified. If there is sig-
nificant doubt about the appropriate
level of classification, it shall be classi-
fied at the lower level.

§1312.5 Authority to classify.

(a) The authority to originally clas-
sify information or material under this
part shall be limited to those officials
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concerned with matters of national se-
curity. The officials listed in this sec-
tion are granted authority by the Di-
rector, OMB, to assign original classi-
fications as indicated to information or
material that is originated by OMB
staff and relating to the national secu-
rity of the United States:

(1) Top Secret and below:

(i) Deputy Director.

(ii) Deputy Director for Management.

(iii) Associate Director for National
Security and International Affairs.

(iv) Associate Director for Natural
Resources, Energy and Science.

(2) Secret and below:

(i) Deputy Associate Director for Na-
tional Security.

(ii) Deputy Associate Director for
International Affairs.

(iii) Deputy Associate Director for
Energy and Science.

(b) Classification authority is not
delegated to persons who only repro-
duce, extract, or summarize classified
information, or who only apply classi-
fication markings derived from source
material or from a classification guide.

§1312.6 Duration of classification.

(a)(1) When determining the duration
of classification for information origi-
nally classified under Executive Order
12958, an original classification author-
ity shall follow the following sequence:

(i) He/She shall attempt to determine
a date or event that is less than 10
yvears from the date of original classi-
fication, and which coincides with the
lapse of the information’s national se-
curity sensitivity, and shall assign
such date or event as the declassifica-
tion instruction;

(ii) If unable to determine a date or
event of less than 10 years, he/she shall
ordinarily assign a declassification
date that is 10 years from the date of
the original classification decision;

(iii) He/She may extend the duration
of classification or reclassify specific
information for a period not to exceed
10 additional years if such action is
consistent with the exemptions as out-
lined in Section 1.6(d) of the Executive
Order. This provision does not apply to
information contained in records that
are more than 25 years old and have
been determined to have permanent
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historical value under Title 44 United
States Code.

(iv) He/She may exempt from declas-
sification within 10 years specific infor-
mation, which is consistent with the
exemptions as outlined in Section 1.6
(d) of the Executive Order.

(2) Extending Duration of Classifica-
tion. Extensions of classification are
not automatic. If an original classifica-
tion authority with jurisdiction over
the information does not extend the
date or event for declassification, the
information is automatically declas-
sified upon the occurrence of the date
or event. If an original classification
authority has assigned a date or event
for declassification that is 10 years or
less from the date of classification, an
original classification authority with
jurisdiction over the information may
extend the classification duration of
such information for additional periods
not to exceed 10 years at a time.
Records determined to be of historical
value may not exceed the duration of
25 years.

(b) When extending the duration of
classification, the original classifica-
tion authority must:

(1) Be an original classification au-
thority with jurisdiction over the in-
formation.

(2) Ensure that the information con-
tinues to meet the standards for classi-
fication under the Executive Order.

(3) Make reasonable attempts to no-
tify all known holders of the informa-
tion. Information classified under prior
orders marked with a specific date or
event for declassification is automati-
cally declassified upon that date or
event. Information classified under
prior orders marked with Originating
Agency’s Determination Required
(OADR) shall:

(i) Be declassified by a declassifica-
tion authority as defined in Section 3.1
of the Executive Order.

(ii) Be re-marked by an authorized
original classification authority with
jurisdiction over the information to es-
tablish a duration of classification con-
sistent with the Executive Order.

(iii) Be subject to Section 3.4 of the
Executive Order if the records are de-
termined to be of historical value and
are to remain classified for 25 years
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from the date of its original classifica-
tion.

§1312.7 Derivative classification.

A derivative classification means that
the information is in substance the
same information that is currently
classified, usually by another agency
or classification authority. The appli-
cation of derivative -classification
markings is the responsibility of the
person who incorporates, restates,
paraphrases, or generates in new form
information that is already classified,
or one who applies such classification
markings in accordance with instruc-
tions from an authorized classifier or
classification guide. Extreme care
must be taken to continue classifica-
tion and declassification markings
when such information is incorporated
into OMB documents. The duplication
or reproduction of existing classified
information is not derivative classi-
fication. Persons who use derivative
classification need not possess original
classification authority.

§1312.8 Standard
markings.

(a) Original classification. At the time
classified material is produced, the
classifier shall apply the following
markings on the face of each originally
classified document, including elec-
tronic media:

(1) Classification authority. The name/
personal identifier, and position title
of the original classifier shall appear
on the ‘‘Classified By’ line.

(2) Agency and office of origin. If not
otherwise evident, the agency and of-
fice of origin shall be identified and
placed below the name on the ‘‘Classi-
fied By’ line.

(3) Reasons for classification. Identify
the reason(s) to classify. The classifier
shall include, at a minimum, a brief
reference to the pertinent classifica-
tion category(ies), or the number 1.5
plus the letter(s) that corresponds to
that classification category in Section
1.5 of the Executive Order.

(4) Declassification instructions. These
instructions shall indicate the fol-
lowing:

(i) The duration of the original clas-
sification decision shall be placed on
the ‘‘Declassify On’’ line.

identification and
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(ii) The date or event for declassifica-
tion that corresponds to the lapse of
the information’s national security
sensitivity, which may not exceed 10
years from the date of the original de-
cision.

(iii) When a specific date or event
within 10 years cannot be established,
the classifier will apply the date that is
10 years from the date of the original
decision.

(iv) The exemption category from de-
classification. Upon determination
that the information must remain clas-
sified beyond 10 years, the classifier
will apply the letter “X’’ plus a brief
recitation of the exemption cat-
egory(ies), or the letter “X’’ plus the
number that corresponds to the exemp-
tion category(ies) in Section 1.6(d) of
the Executive Order.

(v) An original classification author-
ity may extend the duration of classi-
fication for successive periods not to
exceed 10 years at a time. The ‘‘De-
classify On’’ line shall be revised to in-
clude the new declassification instruc-
tions and shall include the identity of
the person authorizing the extension
and the date of the action.

(vi) Information exempted from auto-
matic declassification at 25 years
should on the ‘‘Declassify On’’ line be
revised to include the symbol ‘25X’
plus a brief reference to the pertinent
exemption categories/numbers of the
Executive Order.

(5) The overall classification of the
document is the highest level of infor-
mation in the document and will be
conspicuously placed stamped at the
top and bottom of the outside front and
back cover, on the title page, and on
the first page.

(6) The highest classification of indi-
vidual pages will be stamped at the top
and bottom of each page, to include
“unclassified” when it is applicable.

(7) The classification of individual
portions of the document, (ordinarily a
paragraph, but including subjects, ti-
tles, graphics) shall be marked by
using the abbreviations (TS), (S), (C),
or (U), will be typed or marked at the
beginning or end of each paragraph or
section of the document. If all portions
of the document are classified at the
same level, this may be indicated by a
statement to that effect.
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(b) Derivative classification. Informa-
tion classified derivatively on the basis
of source documents shall carry the
following markings on those docu-
ments:

(1) The derivative classifier shall con-
cisely identify the source document(s)
or the classification guide on the ‘‘De-
rived From” line, including the agency
and where available the office of origin
and the date of the source or guide.
When a document is classified deriva-
tively on the basis of more than one
source document or classification
guide, the ‘“‘Derived From’ line shall
appear as ‘‘Derived From: Multiple
Sources”’.

(2) The derivative classifier shall
maintain the identification of each
source with the file or record copy of
the derivatively classified document.
Where practicable the copies of the
document should also have this list at-
tached.

(3) A document derivatively classi-
fied on the basis of a source document
that is itself marked ‘‘Multiple
Sources’” shall cite the source docu-
ment on its ‘“‘Derived From’ line rath-
er than the term ‘“Multiple Sources’’.

(4) The reason for the original classi-
fication decision, as reflected in the
source document, is not required to be
transferred in a derivative classifica-
tion action.

(5) Declassification instructions shall
carry forward the instructions on the
“Declassify On” line from the source
document to the derivation document
or the duration instruction from the
classification guide. Where there are
multiple sources, the longest duration
of any of its sources shall be used.

(6) When a source document or classi-
fication guide contains the declas-
sification instruction ‘‘Originating
Agency’s Determination Required”
(OADR) the derivative document shall
carry forward the fact that the source
document(s) were so marked and the
date of origin of the most recent source
document (s).

(7) The derivatively classified docu-
ment shall be conspicuously marked
with the highest level of classification
of information.

(8) Each portion of a derivatively
classified document shall be marked in
accordance with its source.
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(9) Each office shall, consistent with
Section 3.8 of the Executive Order, es-
tablish and maintain a database of in-
formation that has been declassified.

(c) Additional Requirements. (1) Mark-
ings other than ‘“Top Secret’, ‘‘Se-
cret”, and ‘‘Confidential’’ shall not be
used to identify classified national se-
curity information.

(2) Transmittal documents will be
stamped to indicate the highest classi-
fication of the information trans-
mitted, and shall indicate conspicu-
ously on its face the following or some-
thing similar ‘‘Unclassified When clas-
sified Enclosure Removed’ to indicate
the classification of the transmittal
document standing alone.

(3) The classification data for mate-
rial other than documents will be af-
fixed by tagging, stamping, recording,
or other means to insure that recipi-
ents are aware of the requirements for
the protection of the material.

(4) Documents containing foreign
government information shall include
the markings ‘‘This Document Con-
tains (country of origin) Information’.
If the identity of the specific govern-
ment must be concealed, the document
shall be marked’’ This Document Con-
tains Foreign Government Informa-
tion,” and pertinent portions marked
“FGI” together with the classification
level, e.g., ‘“(FGI-C)”’. In such cases,
separate document identifying the gov-
ernment shall be maintained in order
to facilitate future declassification ac-
tions.

(5) Documents, regardless of medium,
which are expected to be revised prior
to the preparation of a finished prod-
uct—working papers—shall be dated
when created, marked with highest
classification, protected at that level,
and destroyed when no longer needed.
When any of the following conditions
exist, the working papers shall be con-
trolled and marked in the same manner
as prescribed for a finished classified
document:

(1) Released by the originator outside
the originating activity;

(ii) Retained more than 180 days from
the date of origin;

(iii) Filed permanently.

(6) Information contained in un-
marked records, or Presidential or re-
lated materials, and which pertain to
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the national defense or foreign rela-
tions of the U.S. and has been main-
tained and protected as classified infor-
mation under prior orders shall con-
tinue to be treated as classified infor-
mation under the Executive Order and
is subject to its provisions regarding
declassification.

§1312.9 Downgrading and declassifica-
tion.

Classified information originated by
OMB offices will be downgraded or de-
classified as soon as it no longer quali-
fies for continued protection under the
provisions of the classification guides.
Authority to downgrade or declassify
OMB-originated information is granted
to those authorized to classify (See
§1312.5). Additionally, the Associate Di-
rector (or Assistant Director) for Ad-
ministration is authorized to exercise
downgrading and declassification ac-
tions up to and including the Top Se-
cret level.

(a) Transferred material. Information
which was originated by an agency
that no longer exists, or that was re-
ceived by OMB in conjunction with a
transfer of functions, is deemed to be
OMB-originated material. Information
which has been transferred to another
agency for storage purposes remains
the responsibility of OMB.

(b) Periodic review of classified mate-
rial. Each office possessing classified
material will review that material on
an annual basis or in conjunction with
the transfer of files to non-current
record storage and take action to
downgrade or declassify all material no
longer qualifying for continued protec-
tion at that level. All material trans-
ferred to non-current record storage
must be properly marked with correct
downgrade and declassification in-
structions.

§1312.10 Systematic review guidelines.

The EOP Security Officer will pre-
pare and keep current such guidelines
as are required by Executive Order
12958 for the downgrading and declas-
sification of OMB material that is in
the custody of the Archivist of the
United States.

§1312.22

§1312.11 Challenges to classifications.

OMB employees are encouraged to fa-
miliarize themselves with the provi-
sions of Executive Order 12958 and with
OMB Manual Sections 1010, 1020, and
1030. Employees are also encouraged to
question or to challenge those classi-
fications they believe to be improper,
unnecessary, or for an inappropriate
time. Such questions or challenges
may be addressed to the originator of
the classification, unless the chal-
lenger desires to remain anonymous, in
which case the question may be di-
rected to the EOP Security Officer.

§1312.12 Security Program Review
Committee.

The Associate Director (or Assistant
Director) for Administration will chair
the OMB Security Program Review
Committee, which will act on sugges-
tions and complaints about the OMB
security program.

Subpart B—Control and Account-
ability of Classified Informa-
tion

§1312.21 Purpose and authority.

This subpart sets forth procedures for
the receipt, storage, accountability,
and transmission of classified informa-
tion at the Office of Management and
Budget. It is issued under the authority
of Executive Order 12958, (60 FR 19825, 3
CFR, 1995 Comp., P.333), as imple-
mented by Information Security Over-
sight Office Directive No 1 (32 CFR part
2001), and is applicable to all OMB em-
ployees.

§1312.22 Responsibilities.

The effective direction by supervisors
and the alert performance of duty by
employees will do much to ensure the
adequate security of classified informa-
tion in the possession of OMB offices.
Each employee has a responsibility to
protect and account for all classified
information that he/she knows of with-
in his/her area of responsibility. Such
information will be made available
only to those persons who have an offi-
cial need to know and who have been
granted the appropriate security clear-
ance. Particular care must be taken
not to discuss classified information
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over unprotected communications cir-
cuits (to include intercom and closed-
circuit TV), at non-official functions,
or at any time that it might be re-
vealed to unauthorized persons. Classi-
fied information may only be entered
into computer systems meeting the ap-
propriate security criteria.

(a) EOP Security Officer. In coopera-
tion with the Associate Director (or
Assistant Director) for Administration,
the EOP Security Officer supervises
the administration of this section. Spe-
cifically, he/she:

(1) Promotes the correct under-
standing of this section and insures
that initial and annual briefings about
security procedures are given to all
new employees.

(2) Provides for periodic inspections
of office areas and reviews of produced
documents to ensure full compliance
with OMB regulations and procedures.

(3) Takes prompt action to inves-
tigate alleged violations of security,
and recommends appropriate adminis-
trative action with respect to viola-
tors.

(4) Supervises the annual inventories
of Top Secret material.

(5) Ensures that containers used to
store classified material meet the ap-
propriate security standards and that
combinations to security containers
are changed as required.

(b) Heads of Offices. The head of each
division or office is responsible for the
administration of this section in his/
her area. These responsibilities in-
clude:

(1) The appointment of account-
ability control clerks as prescribed in
§1312.26.

(2) The maintenance of the prescribed
control and accountability records for
classified information within the of-
fice.

(3) Establishing internal procedures
to ensure that classified material is
properly safeguarded at all times.

§1312.23 Access to classified informa-
tion.

Classified information may be made
available to a person only when the
possessor of the information estab-
lishes that the person has a valid ‘‘need
to know’’ and the access is essential to
the accomplishment of official govern-
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ment duties. The proposed recipient is
eligible to receive classified informa-
tion only after he/she has been granted
a security clearance by the EOP Secu-
rity Officer. Cover sheets will be used
to protect classified documents from
inadvertent disclosure while in use. An
SF-703 will be used for Top Secret ma-
terial; an SF-704 for Secret material,
and an SF-705 for Confidential mate-
rial. The cover sheet should be removed
prior to placing the document in the
files.

§1312.24 Access by historical research-
ers and former Presidential ap-
pointees.

(a) The requirements of Section
4.2(a)(3) of Executive Order 12958 may
be waived for persons who are engaged
in historical research projects, or who
previously have occupied policy-mak-
ing positions to which they were ap-
pointed by the President. Waivers may
be granted only if the Associate Direc-
tor (or Assistant Director) for Adminis-
tration, in cooperation with the EOP
Security Officer:

(1) Determines in writing that access
is consistent with the interest of na-
tional security;

(2) Takes appropriate steps to protect
classified information from unauthor-
ized disclosure or compromise, and en-
sures that the information is safe-
guarded in a manner consistent with
the order; and

(3) Limits the access granted to
former Presidential appointees to
items that the person originated, re-
viewed, signed, or received while serv-
ing as a Presidential appointee.

(b) In the instances described in para-
graph (a) of this section, the Associate
Director (or Assistant Director) for Ad-
ministration, in cooperation with the
EOP Security Officer, will make a de-
termination as to the trustworthiness
of the requestor and will obtain writ-
ten agreement from the requestor to
safeguard the information to which ac-
cess is given. He/She will also obtain
written consent to the review by OMB
of notes and manuscripts for the pur-
pose of determining that no classified
information is contained therein. Upon
the completion of these steps, the ma-
terial to be researched will be reviewed
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by the division/office of primary inter-
est to ensure that access is granted
only to material over which OMB has
classification jurisdiction.

§1312.25 Storage.

All classified material in the posses-
sion of OMB will be stored in a GSA-ap-
proved container or in vault-type
rooms approved for Top Secret storage.
Under the direction of the EOP Secu-
rity Officer, combinations to safes used
in the storage of classified material
will be changed when the equipment is
placed in use, whenever a person know-
ing the combination no longer requires
access to it, whenever the combination
has been subjected to possible com-
promise, whenever the equipment is
taken out of service, or at least once a
year. Knowledge of combinations will
be limited to the minimum number of
persons necessary, and records of com-
binations will be assigned a classifica-
tion no lower than the highest level of
classified information stored in the
equipment concerned. An SF-700, Secu-
rity Container Information, will be
used in recording safe combinations.
Standard Form-702, Security Container
check sheet, will be posted to each safe
and will be used to record opening,
closing, and checking the container
whenever it is used.

§1312.26 Control of secret and con-
fidential material.

Classified material will be accounted
for by the office having custody of the
material. OMB Form 87, Classified Doc-
ument Control, will be used to estab-
lish accountability controls on all Se-
cret material received or produced
within OMB offices. No accountability
controls are prescribed for Confidential
material, but offices desiring to con-
trol and account for such material
should use the procedures applicable to
Secret material. Information classified
by another agency shall not be dis-
closed without that agency’s author-
ization.

(a) Accountability Control Clerks. Each
division or office head will appoint one
person as the Accountability Control
Clerk (ACC). The ACC will be the focal
point for the receipt, routing, account-
ability, dispatch, and declassification
downgrading or destruction of all clas-
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sified material in the possession of the
office.

(b) OMB Form 87. One copy of OMB
Form 87 will be attached to the docu-
ment, and one copy retained in the ac-
countability control file for each ac-
tive document within the area of re-
sponsibility of the ACC. Downgrading
or destruction actions, or other actions
removing the document from the re-
sponsibility of the ACC will be re-
corded on the OMB Form 87, and the
form filed in an inactive file. Inactive
control forms will be cut off annually,
held for two additional years, then de-
stroyed.

(c) Working papers and drafts. Work-
ing papers and drafts of classified docu-
ments will be protected according to
their security classification, but will
not be subject to accountability con-
trol unless they are forwarded outside
of OMB.

(d) Typewriter ribbons. Typewriter rib-
bons, cassettes, and other devices used
in the production of classified material
will be removed from the machine after
each use and protected as classified
material not subject to controls. De-
struction of such materials will be as
prescribed in §1312.29.

(e) Reproduction. Classified material
will be reproduced only as required un-
less prohibited by the originator for
the conduct of business and reproduced
copies are subject to the same controls
as are the original documents. Top Se-
cret material will be reproduced only
with the written permission of the
originating agency.

§1312.27 Top secret control.

The EOP Security Officer serves as
the Top Secret Control Officer (T'SCO)
for OMB. He will be assisted by the Al-
ternate TSCOs in each division/office
Holding Top Secret material. The
ATSCOs will be responsible for the ac-
countability and custodianship of Top
Secret material within their divisions/
offices. The provisions of this section
do not apply to special intelligence ma-
terial, which will be processed as pre-
scribed by the controlling agency.

(a) Procedures. All Top Secret mate-
rial produced or received in OMB will
be taken to the appropriate ATSCO for
receipting, establishment of custodian-
ship, issuance to the appropriate action
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officer, and, as appropriate, obtaining a
receipt. Top Secret material in the cus-
tody of the TSCO or ATSCO will nor-
mally be segregated from other classi-
fied material and will be stored in a
safe under his or her control. Such ma-
terial will be returned to the appro-
priate ATSCO by action officers as
soon as action is completed. OMB Form
87 will be used to establish custody,
record distribution, routing, receipting
and destruction of Top Secret material.
Top Secret Access Record and Cover
Sheet (Standard Form 703) will be at-
tached to each Top Secret document
while it is in the possession of OMB.

(b) Inventory. The Associate Director
(or Assistant Director) for Administra-
tion will notify each appropriate OMB
office to conduct an inventory of its
Top Secret material by May 1 each
year. The head of each office will no-
tify the EOP Security Officer when the
inventory has been satisfactorily com-
pleted. Each Top Secret item will be
examined to determine whether it can
be downgraded or declassified, and the
inventory will be adjusted accordingly.
Discrepancies in the inventory, indi-
cating loss or possible compromise,
will be thoroughly investigated by the
EOP Security Officer or by the Federal
Bureau of Investigation, as appro-
priate. Each ATSCO will retain his/her
division’s inventory in accordance with
the security procedures set forth in
this regulation.

§1312.28 Transmission of -classified

material.

Prior to the transmission of classi-
fied material to offices outside OMB,
such material will be enclosed in
opaque inner and outer covers or enve-
lopes. The inner cover will be sealed
and marked with the classification,
and the address of the sender and of the
addressee. The receipt for the docu-
ment, OMB Form 87, (not required for
Confidential material) will be attached
to or placed within the inner envelope
to be signed by the recipient and re-
turned to the sender. Receipts will
identify the sender, the addressee, and
the document, and will contain no clas-
sified information. The outer cover or
envelope will be sealed and addressed
with no identification of its contents.
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(a) Transmittal of Top Secret material.
The transmittal of Top Secret material
shall be by personnel specifically des-
ignated by the EOP Security Officer, or
by Department of State diplomatic
pouch, by a messenger-courier system
specifically created for that purpose.
Alternatively, it shall be taken to the
White House Situation Room for trans-
mission over secure communications
circuits.

(b) Transmittal of Secret material. The
transmittal of Secret material shall be
as follows:

(1) Within and between the fifty
States, the District of Columbia, and
Puerto Rico: Use one of the authorized
means for Top Secret material, or
transmit by U.S. Postal Service ex-
press or registered mail.

(2) Other Areas. Use the same means
authorized for Top Secret, or transmit
by U.S. registered mail through Mili-
tary Postal Service facilities.

(c) Transmittal of Confidential material.
As identified in paragraphs (a) and (b)
of this section, or transmit by U.S.
Postal Service Certified, first class, or
express mail service within and be-
tween the fifty States, the District of
Columbia, and Puerto Rico.

(d) Transmittal between OMB offices
and within the EOP complex. Classified
material will normally be hand carried
within and between offices in the Exec-
utive Office of the President complex
by cleared OMB employees. Documents
so carried must be protected by the ap-
propriate cover sheet or outer enve-
lope. Top Secret material will always
be hand carried in this manner. Secret
and Confidential material may be
transmitted between offices in the EOP
complex by preparing the material as
indicated above (double envelope) and
forwarding it by special messenger
service provided by the messenger cen-
ter. The messenger shall be advised
that the material is classified. Receipts
shall be obtained if Top Secret or Se-
cret material is being transmitted out-
side of OMB. Classified material will
never be transmitted in the Standard
Messenger Envelope (SF Form 65), or
by the Mail Stop system.
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§1312.29 Destruction.

The destruction of classified material
will be accomplished under the direc-
tion of the TSCO or the appropriate
ATSCO, who will assure that proper ac-
countability records are kept. Classi-
fied official record material will be
processed to the Information Systems
and Technology, Records Management
Office, Office of Administration, NEOB
Room 5208, in accordance with OMB
Manual Section 540. Classified non-
record material will be destroyed as
soon as it becomes excess to the needs
of the office. The following destruction
methods are authorized:

(a) Shredding. Using the equipment
approved for that purpose within OMB
offices. Shredders will not accommo-
date typewriter ribbons or cassettes.
Shredding is the only authorized means
of Destroying Top Secret material.

(b) Burn bag. Classified documents,
cassettes, ribbons, and other materials
at the Secret level or below, not suit-
able for shredding, may be destroyed
by using burn bags, which can be ob-
tained from the supply store. They will
be disposed of as follows:

(1) OEOB. Unless on an approved list
for pick-up of burn bags, all other burn
bags should be delivered to Room 096,
OEOB between 8:00 a.m. and 4:30 p.m.
Burn bags are not to be left in hall-
ways.

(2) NEOB. Hours for delivery of burn
bag materials to the NEOB Loading
Dock Shredder Room are Monday
through Friday from 8:00 a.m. to 9:30
a.m.; 10:00 a.m. to 11:00 a.m.; 11:45 a.m.
to 1:30 p.m. and 2:00 p.m. to 3:30 p.m.
The phone number of the Shredder
Room is 395-1593. In the event the
Shredder Room is not manned, do not
leave burn bags outside the Shredder
Room as the security of that material
may be compromised.

(3) Responsibility for the security of
the burn bag remains with the OMB of-
fice until it is handed over to the au-
thorized representative at the shredder
room. Accountability records will be
adjusted after the burn bags have been
delivered. Destruction actions will be
recorded on OMB Form 87 by the divi-
sion TSCO or by the appropriate
ATSCO at the time the destruction is
accomplished or at the time the burn
bag is delivered to the U.D. Officer.

§1312.31

(c) Technical guidance. Technical
guidance concerning appropriate meth-
ods, equipment, and standards for de-
struction of electronic classified
media, processing equipment compo-
nents and the like, may be obtained by
submitting all pertinent information
to NSA/CSS Directorate for Informa-
tion Systems Security, Ft. Meade,
Maryland 20755. Specifications con-
cerning appropriate equipment and
standards for destruction of other stor-
age media may be obtained from the
General Services Administration.

§1312.30 Loss or possible compromise.

Any person who has knowledge of the
loss or possible compromise of classi-
fied information shall immediately se-
cure the material and then report the
circumstances to the EOP Security Of-
ficer. The EOP Security Officer will
immediately initiate an inquiry to de-
termine the circumstances surrounding
the loss or compromise for the purpose
of taking corrective measures and/or
instituting appropriate administrative,
disciplinary, or legal action. The agen-
cy originating the information shall be
notified of the loss or compromise so
that the necessary damage assessment
can be made.

§1312.31 Security violations.

(a) A security violation notice is
issued by the United States Secret
Service when an office/division fails to
properly secure classified information.
Upon discovery of an alleged security
violation, the USSS implements their
standard procedures which include the
following actions:

(1) Preparation of a Record of Secu-
rity Violation form;

(2) When a document is left on a desk
or other unsecured area, the officer
will remove the classified document(s)
and deliver to the Uniformed Division’s
Control Center; and

(3) Where the alleged violation in-
volves an open safe, the officer will re-
move one file bearing the highest clas-
sification level, annotate it with his or
her name, badge number, date and
time, and return the document to the
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safe, which will then be secured. A de-
scription of the document will be iden-
tified in the Record of Security Viola-
tions and a copy of the violation will
be left in the safe.

(b) Office of record. The EOP Security
Office shall serve as the primary office
of record for OMB security violations.
Reports of violations will remain in the
responsible individual’s security file
until one year after the individual de-
parts the Executive Office of the Presi-
dent, at which time all violation re-
ports will be destroyed.

(c) Compliance. All Office of Manage-
ment and Budget employees will com-
ply with this section. Additionally,
personnel on detail or temporary duty
will comply with this section, however,
their parent agencies will be provided
with a copy of any security violation
incurred during their period of service
to OMB.

(d) Responsibilities for processing secu-
rity violations—(1) EOP Security Officer.
The EOP Security Officer shall provide
OMB with assistance regarding Agency
security violations. Upon receipt of a
Record of Security Violation alleging a
security violation, the EOP Security
Officer shall:

(i) Prepare a memorandum to the im-
mediate supervisor of the office/divi-
sion responsible for the violation re-
questing that an inquiry be made into
the incident. Attached to the memo-
randum will be a copy of the Record of
Security Violation form. The receiving
office/division will prepare a written
report within five working days of its
receipt of the Security Officer’s memo-
randum.

(ii) Provide any assistance needed for
the inquiry conducted by the office/di-
vision involved in the alleged viola-
tion.

(iii) Upon receipt of the report of in-
quiry from the responsible office/divi-
sion, the EOP Security Officer will:

(A) Consult with the OMB Associate
Director (or Assistant Director) for Ad-
ministration and the General Counsel;

(B) Determine if a damage assess-
ment report is required. A damage as-
sessment will be made by the agency
originating the classified information,
and will be prepared after it has been
determined that the information was
accessed without authorization; and
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(C) Forward the report with a rec-
ommendation to the OMB General
Counsel.

(2) Immediate supervisors. Upon receipt
of the EOP Security Officer’s security
violation memorandum, the immediate
supervisor will make an inquiry into
the alleged incident, and send a written
report of inquiry to the EOP Security
Officer. The inquiry should determine,
and the related report should identify,
at a minimum:

(i) Whether an actual security viola-
tion occurred;

(ii) The identity of the person(s) re-
sponsible; and

(iii) The probability of unauthorized
access.

(3) Deputy Associate Directors (or
the equivalent) will:

(i) Review and concur or comment on
the written report; and

(ii) In conjunction with the imme-
diate supervisor, determine what ac-
tion will be taken to prevent, within
their area of responsibility, a recur-
rence of the circumstances giving rise
to the violation.

(e) Staff penalties for OMB security vio-
lations. When assessing penalties in ac-
cordance with this section, only those
violations occurring within the cal-
endar year (beginning January 1) will
be considered. However, reports of all
previous violations remain in the secu-
rity files. These are the standard viola-
tion penalties that will be imposed. At
the discretion of the Director or his
designee, greater or lesser penalties
may be imposed based upon the cir-
cumstances giving rise to the viola-
tion, the immediate supervisor’s report
of inquiry, and the investigation and
findings of the EOP Security Officer
and/or the OMB Associate Director (or
Assistant Director) for Administration.

(1) First violation:

(i) Written notification of the viola-
tion will be filed in the responsible in-
dividual’s security file; and

(ii) The EOP Security Officer and/or
the Associate Director (or Assistant
Director) for Administration will con-
sult with the respective immediate su-
pervisor, and the responsible individual
will be advised of the penalties that
may be applied should a second viola-
tion occur.

(2) Second violation:
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(i) Written notification of the viola-
tion will be filed in the responsible in-
dividual’s security file;

(ii) The EOP Security Officer and/or
the Associate Director (or Assistant
Director) for Administration will con-
sult with the respective Deputy Asso-
ciate Director (or the equivalent) and
immediate supervisor and the respon-
sible individual who will be advised of
the penalties that may be applied
should a third violation occur; and

(iii) A letter of Warning will be
placed in the Disciplinary Action file
maintained by the Office of Adminis-
tration, Human Resources Manage-
ment Division.

(3) Third violation:

(i) Written notification of the viola-
tion will be filed in the responsible in-
dividual’s security file;

(ii) The EOP Security Officer and/or
the Associate Director (or Assistant
Director) for Administration will con-
sult with the OMB Deputy Director,
General Counsel, the respective Deputy
Associate Director (or equivalent), and
the immediate supervisor and the re-
sponsible individual who will be ad-
vised of the penalties that may be ap-
plied should a fourth violation occur;
and

(iii) A Letter of Reprimand will be
placed in the Disciplinary Action file
maintained by the OA/HRMD.

(4) Fourth violation:

(i) Written notification of the viola-
tion will be filed in the responsible in-
dividual’s security file;

(ii) The EOP Security Officer and/or
the Associate Director (or Assistant
Director) for Administration will con-
sult with the OMB Director, Deputy
Director, General Counsel, the respec-
tive Deputy Associate Director (or the
equivalent), and immediate supervisor;

(iii) The responsible individual may
receive a suspension without pay for a
period not to exceed 14 days; and

(iv) The responsible individual will be
advised that future violations could re-
sult in the denial of access to classified
material or other adverse actions as
may be appropriate, including dis-
missal.

§1312.34

Subpart C—Mandatory
Declassification Review

§1312.32

Other government agencies, and indi-
vidual members of the public, fre-
quently request that classified infor-
mation in OMB files be reviewed for
possible declassification and release.
This subpart prescribes the procedures
for such review and subsequent release
or denial. It is issued under the author-
ity of Executive Order 12958 (60 FR
19825, 3 CFR, 1995 Comp., p. 333), as im-
plemented by Information Security
Oversight Office Directive No. 1 (32
CFR part 2001).

Purpose and authority.

§1312.33 Responsibility.

All requests for the mandatory de-
classification review of classified infor-
mation in OMB files should be ad-
dressed to the Associate Director (or
Assistant Director) for Administration,
who will acknowledge receipt of the re-
quest. When a request does not reason-
ably describe the information sought,
the requester shall be notified that un-
less additional information is provided,
or the scope of the request is narrowed,
no further action will be taken. All re-
quests will receive a response within
180 days of receipt of the request.

§1312.34 Information in the custody of
OMB.

Information contained in OMB files
and under the exclusive declassifica-
tion jurisdiction of the office will be
reviewed by the office of primary inter-
est to determine whether, under the de-
classification provisions of the Order,
the requested information may be de-
classified. If so, the information will be
made available to the requestor unless
withholding is otherwise warranted
under applicable law. If the informa-
tion may not be released, in whole or
in part, the requestor shall be given a
brief statement as to the reasons for
denial, a notice of the right to appeal
the determination to the Deputy Direc-
tor, OMB, and a notice that such an ap-
peal must be filed within 60 days in
order to be considered.
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§1312.35 Information classified by an-
other agency.

When a request is received for infor-
mation that was classified by another
agency, the Associate Director (or As-
sistant Director) for Administration
will forward the request, along with
any other related materials, to the ap-
propriate agency for review and deter-
mination as to release. Recommenda-
tions as to release or denial may be
made if appropriate. The requester will
be notified of the referral, unless the
receiving agency objects on the
grounds that its association with the
information requires protection.

§1312.36 Appeal procedure.

Appeals received as a result of a de-
nial, see §1312.34, will be routed to the
Deputy Director who will take action
as necessary to determine whether any
part of the information may be declas-
sified. If so, he will notify the requester
of his determination and make that in-
formation available that is declassified
and otherwise releasable. If continued
classification is required, the requestor
shall be notified by the Deputy Direc-
tor of the reasons thereafter. Deter-
minations on appeals will normally be
made within 60 working days following
receipt. If additional time is needed,
the requestor will be notified and this
reason given for the extension. The
agency’s decision can be appealed to
the Interagency Security Classification
Appeals Panel.

§1312.37 Fees.

There will normally be no fees
charged for the mandatory review of
classified material for declassification
under this section.

PART 1315—PROMPT PAYMENT

Sec.
1315.1
1315.2

Application.

Definitions.

1315.3 Responsibilities.

1315.4 Prompt payment standards and re-
quired notices to vendors.

1315.5 Accelerated payment methods.

1315.6 Payment without evidence that sup-
plies have been received (fast payment).

1315.7 Discounts.

1315.8 Rebates.

1315.9 Required documentation.

1315.10 Late payment interest penalties.
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1315.11 Additional penalties.

1315.12 Payments to governmentwide com-
mercial purchase card issuers.

1315.13 Commodity Credit Corporation pay-

ments.

1315.14 Payments under construction con-
tracts.

1315.15 Grant recipients.

1315.16 Relationship to other laws.

1315.17 Formulas.

1315.18 Inquiries.

1315.19 Regulatory references to OMB Cir-

cular A-125.

1315.20 Application of Section 1010 of the
National Defense Authorization Act for
Fiscal Year 2001.

AUTHORITY: 31 U.S.C. chapter 39; Section
1010 of Public Law 106-398, 114 Stat. 1654; Sec-
tion 1007 of Public Law 107-107, 115 Stat. 1012.

SOURCE: 64 FR 52586, Sept. 29, 1999, unless
otherwise noted.

§1315.1 Application.

(a) Procurement contracts. This part
applies to contracts for the procure-
ment of goods or services awarded by:

(1) All Executive branch agencies ex-
cept:

(i) The Tennessee Valley Authority,
which is subject to the Prompt Pay-
ment Act (31 U.S.C. chapter 39), but is
not covered by this part; and

(ii) Agencies specifically exempted
under 5 U.S.C. 551(1); and

(2) The United States Postal Service.
The Postmaster General is responsible
for issuing implementing procurement
regulations, solicitation provisions,
and contract clauses for the United
States Postal Service.

(b) Vendor payments. All Executive
branch vendor payments and payments
to those defined as contractors or ven-
dors (see §1315.2(hh)) are subject to the
Prompt Payment Act with the fol-
lowing exceptions:

(1) Contract Financing Payments, as
defined in §1315.2(h); and

(2) Payments related to emergencies
(as defined in the Disaster Relief Act of
1974, Public Law 93-288, as amended (42
U.S.C. 5121 et seq.)); military contin-
gency operations (as defined in 10
U.S.C. 101 (a)(13)); and the release or
threatened release of hazardous sub-
stances (as defined in 4 U.S.C. 9606, Sec-
tion 106).

(c) Utility payments. All utility pay-
ments, including payments for tele-
phone service, are subject to the Act
except those under paragraph (b)(2) of
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this section. Where state, local or for-
eign authorities impose generally-ap-
plicable late payment rates for utility
payments, those rates shall take prece-
dence. In the absence of such rates,
this part will apply.

(d) Commodity Credit Corporation pay-
ments. Payments made pursuant to
Section 4(h) of the Act of June 29, 1948
(15 U.S.C. 7T14b(h)) (‘‘CCC Charter Act’)
relating to the procurement of prop-
erty and services, and payments to
which producers on a farm are entitled
under the terms of an agreement en-
tered into under the Agricultural Act
of 1949 (7 U.S.C. 1421 et seq.) are subject
to this part.

§1315.2 Definitions.

(a) Accelerated payment means a pay-
ment made prior to the due date (see
discussion in §1315.5).

(b) Acceptance means an acknowledg-
ment by an authorized Government of-
ficial that goods received and services
rendered conform with the contract re-
quirements. Acceptance also applies to
partial deliveries.

(c) Agency includes, as defined in 5
U.S.C. 551(1), each authority of the
United States Government, whether or
not it is within or subject to review by
another agency, excluding the Con-
gress, the United States courts, gov-
ernments of territories or possessions,
the District of Columbia government,
courts martial, military commissions,
and military authority exercised in the
field in time of war or in occupied ter-
ritory. Agency also includes any entity
that is operated exclusively as an in-
strumentality of such an agency for
the purpose of administering one or
more programs of that agency, and
that is so identified for this purpose by
the head of such agency. The term
agency includes military post and base
exchanges and commissaries.

(d) Applicable interest rate means the
interest rate established by the Sec-
retary of the Treasury for interest pay-
ments under Section 12 of the Contract
Disputes Act of 1978 (41 U.S.C. 611)
which is in effect on the day after the
due date, except where the interest
penalty is prescribed by other govern-
mental authority (e.g., utility tariffs).
The rate established under the Con-
tract Disputes Act is referred to as the

§1315.2

“Renegotiation Board Interest Rate,”
the ‘“‘Contract Disputes Act Interest
Rate,” and the “‘Prompt Payment Act
Interest Rate,” and is published semi-
annually by the Fiscal Service, Depart-
ment of Treasury, in the FEDERAL REG-
ISTER on or about January 1 and July 1.

(e) Automated Clearing House (ACH)
means a network that performs inter-
bank clearing of electronic debit and
credit entries for participating finan-
cial institutions.

(f) Banking information means infor-
mation necessary to facilitate an EFT
payment, including the vendor’s bank
account number, and the vendor finan-
cial institution’s routing number.

(g) Contract means any enforceable
agreement, including rental and lease
agreements, purchase orders, delivery
orders (including obligations under
Federal Supply Schedule contracts),
requirements-type (open-ended) service
contracts, and blanket purchases
agreements between an agency and a
vendor for the acquisition of goods or
services and agreements entered into
under the Agricultural Act of 1949 (7
U.S.C. 1421 et seq.). Contracts must
meet the requirements of §1315.9(a).

(h) Contract financing payments means
an authorized disbursement of monies
prior to acceptance of goods or services
including advance payments, progress
payments based on cost, progress pay-
ments (other than under construction
contracts) based on a percentage or
stage of completion, payments on per-
formance-based contracts and interim
payments on cost-type contracts (other
than under cost-reimbursement con-
tracts for the acquisition of services).
Contract financing payments do not in-
clude invoice payments, payments for
partial deliveries, or lease and rental
payments. Contract financing pay-
ments also do not include progress pay-
ments under construction contracts
based on a percentage or stage of com-
pletion and interim payments under
cost-reimbursement service contracts.
For purposes of this part, interim pay-
ments under a cost-reimbursement
service contract are treated as invoice
payments and subject to the require-
ments of this part, except as otherwise
provided (see, e.g., §§1315.4(d) and (e),
and 1315.9(b)(1) and (c)).
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(i) Contracting office means any entity
issuing a contract or purchase order or
issuing a contract modification or ter-
mination.

(j) Contractor (see Vendor).

(k) Day means a calendar day includ-
ing weekend and holiday, unless other-
wise indicated.

(1) Delivery ticket means a vendor doc-
ument supplied at the time of delivery
which indicates the items delivered,
can serve as a proper invoice based on
contractual agreement.

(m) Designated agency office means
the office designated by the purchase
order, agreement, or contract to first
receive and review invoices. This office
can be contractually designated as the
receiving entity. This office may be
different from the office issuing the
payment.

(n) Discount means an invoice pay-
ment reduction offered by the vendor
for early payment.

(0) Discount date means the date by
which a specified invoice payment re-
duction, or a discount, can be taken.

(p) Due date means the date on which
Federal payment should be made. De-
termination of such dates is discussed
in §1315.4(g).

(q) Electronic commerce means the end
to end electronic exchange of business
information using electronic data
interchange, electronic mail, elec-
tronic bulletin boards, electronic funds
transfer (EFT) and similar tech-
nologies.

(r) Electronic data interchange means
the computer to computer exchange of
routine business information in a
standard format. The standard formats
are developed and maintained by the
Accredited Standards Committee of
the American National Standards In-
stitute, 11 West 42d Street, New York,
NY 10036.

(s) Electronic Funds Transfer (EFT)
means any transfer of funds, other
than a transaction originated by cash,
check, or similar paper instrument,
that is initiated through an electronic
terminal, telephone, computer, or mag-
netic tape, for the purpose of ordering,
instructing, or authorizing a financial
institution to debit or credit an ac-
count. The term includes, but is not
limited to, Automated Clearing House
and Fedwire transfers.

5 CFR Ch. Ill (1-1-09 Edition)

(t) Emergency payment means a pay-
ment made under an emergency de-
fined as a hurricane, tornado, storm,
flood, high water, wind-driven water,
tidal wave, tsunami, earthquake, vol-
canic eruption, landslide, mud slide,
snowstorm, drought, fire, explosion, or
other catastrophe which requires Fed-
eral emergency assistance to supple-
ment State and local efforts to save
lives and property, and ensure public
health and safety; and the release or
threatened release of hazardous sub-
stances.

(u) Evaluated receipts means contrac-
tually designated use of the acceptance
document and the contract as the basis
for payment without requiring a sepa-
rate invoice.

(v) Fast payment means a payment
procedure under the Federal Acquisi-
tion Regulation at Part 13.4 which al-
lows payment under limited conditions
to a vendor prior to the Government’s
verification that supplies have been re-
ceived and accepted.

(w) Federal Acquisition Regulation
(FAR) means the regulation (48 CFR
chapter 1) that governs most Federal
acquisition and related payment issues.
Agencies may also have supplements
prescribing unique agency policies.

(X) Governmentwide commercial pur-
chase cards means internationally-ac-
cepted purchase cards available to all
Federal agencies under a General Serv-
ices Administration contract for the
purpose of making simplified acquisi-
tions of up to the threshold set by the
Federal Acquisition Regulation or for
travel expenses or payment, for pur-
chases of fuel, or other purposes as au-
thorized by the contract.

(y) Invoice means a bill, written docu-
ment or electronic transmission, pro-
vided by a vendor requesting payment
for property received or services ren-
dered. A proper invoice must meet the
requirements of §1315.9(b). The term in-
voice can include receiving reports and
delivery tickets when contractually
designated as invoices.

(z) Payment date means the date on
which a check for payment is dated or
the date of an electronic fund transfer
(EFT) payment (settlement date).

(aa) Rebate means a monetary incen-
tive offered to the Government by Gov-
ernmentwide commercial purchase
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card issuers to pay purchase card in-
voices early.

(bb) Receiving office means the entity
which physically receives the goods or
services, and may be separate from the
accepting entity.

(cc) Receiving report means written or
electronic evidence of receipt of goods
or services by a Government official.
Receiving reports must meet the re-
quirements of §1315.9(c).

(dd) Recurring payments means pay-
ments for services of a recurring na-
ture, such as rents, building mainte-
nance, transportation services, park-
ing, leases, and maintenance for equip-
ment, pagers and cellular phones, etc.,
which are performed under agency-ven-
dor agreements providing for payments
of definite amounts at fixed periodic
intervals.

(ee) Settlement date means the date on
which an EFT payment is credited to
the vendor’s financial institution.

(ff) Taxpayer Identifying Number (TIN)
means the nine digit Employer Identi-
fying Number or Social Security Num-
ber as defined in Section 6109 of the In-
ternal Revenue Code of 1986 (26 U.S.C.

6109).
(gg) Utilities and telephones means
electricity, water, sewage services,

telephone services, and natural gas.
Utilities can be regulated, unregulated,
or under contract.

(hh) Vendor means any person, orga-
nization, or business concern engaged
in a profession, trade, or business and
any not-for-profit entity operating as a
vendor (including State and local gov-
ernments and foreign entities and for-
eign governments, but excluding Fed-
eral entities).

[64 FR 52586, Sept. 29, 1999, as amended at 65
FR 78404, Dec. 15, 2000]

§1315.3 Responsibilities.

Each agency head is responsible for
the following:

(a) Issuing internal procedures. Ensur-
ing that internal procedures will in-
clude provisions for monitoring the
causes of late payments and any inter-
est penalties incurred, taking nec-
essary corrective action, and handling
inquiries.

(b) Internal control systems. Ensuring
that effective internal control systems
are established and maintained as re-
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quired by OMB Circular A-123, ‘‘Man-
agement Accountability and Control.”’1
Administrative activities required for
payments to vendors under this part
are subject to periodic quality control
validation to be conducted no less fre-
quently than once annually. Quality
control processes will be used to con-
firm that controls are effective and
that processes are efficient. Each agen-
cy head is responsible for establishing
a quality control program in order to
quantify payment performance and
qualify corrective actions, aid cash
management decision making, and es-
timate payment performance if actual
data is unavailable.

(c) Financial management systems. En-
suring that financial management sys-
tems comply with OMB Circular A-127,
“Financial Management Systems.”’2
Agency financial systems shall provide
standardized information and elec-
tronic data exchange to the central
management agency. Systems shall
provide complete, timely, reliable, use-
ful and consistent financial manage-
ment information. Payment capabili-
ties should provide accurate and useful
management reports on payments.

(d) Reviews. Ensuring that Inspectors
General and internal auditors review
payments performance and systems ac-
curacy, consistent with the Chief Fi-
nancial Officers (CFO) Act require-
ments.

(e) Timely payments and interest pen-
alties. Ensuring timely payments and
payment of interest penalties where re-
quired.

§1315.4 Prompt payment standards
and required notices to vendors.

Agency business practices shall con-
form to the following standards:

(a) Required documentation. Agencies
will maintain paper or electronic docu-
mentation as required in §1315.9.

(b) Receipt of invoice. For the purposes
of determining a payment due date and
the date on which interest will begin to
accrue if a payment is late, an invoice
shall be deemed to be received:

(1) On the later of:

1For availability of OMB circulars, see 5

CFR 1310.3.
2See footnote 1 in §1315.3(b).
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(i) For invoices that are mailed, the
date a proper invoice is actually re-
ceived by the designated agency office
if the agency annotates the invoice
with date of receipt at the time of re-
ceipt. For invoices electronically
transmitted, the date a readable trans-
mission is received by the designated
agency office, or the next business day
if received after normal working hours;
or

(ii) The seventh day after the date on
which the property is actually deliv-
ered or performance of the services is
actually completed; unless—

(A) The agency has actually accepted
the property or services before the sev-
enth day in which case the acceptance
date shall substitute for the seventh
day after the delivery date; or

(B) A longer acceptance period is
specified in the contract, in which case
the date of actual acceptance or the
date on which such longer acceptance
period ends shall substitute for the sev-
enth day after the delivery date;

(2) On the date placed on the invoice
by the contractor, when the agency
fails to annotate the invoice with date
of receipt of the invoice at the time of
receipt (such invoice must be a proper
invoice); or

(3) On the date of delivery, when the
contract specifies that the delivery
ticket may serve as an invoice.

(c) Review of invoice. Agencies will
use the following procedures in review-
ing invoices:

(1) Each invoice will be reviewed by
the designated agency office as soon as
practicable after receipt to determine
whether the invoice is a proper invoice
as defined in §1315.9(b);

(2) When an invoice is determined to
be improper, the agency shall return
the invoice to the vendor as soon as
practicable after receipt, but no later
than 7 days after receipt (refer also to
paragraph (g)(4) of this section regard-
ing vendor notification and deter-
mining the payment due date.) The
agency will identify all defects that
prevent payment and specify all rea-
sons why the invoice is not proper and
why it is being returned. This notifica-
tion to the vendor shall include a re-
quest for a corrected invoice, to be
clearly marked as such;

5 CFR Ch. Ill (1-1-09 Edition)

(3) Any media which produce tangible
recordings of information in lieu of
“written” or ‘‘original’” paper docu-
ment equivalents should be used by
agencies to expedite the payment proc-
ess, rather than delaying the process
by requiring ‘‘original’” paper docu-
ments. Agencies should ensure ade-
quate safeguards and controls to en-
sure the integrity of the data and to
prevent duplicate processing.

(d) Receipt of goods and services. Agen-
cies will ensure that receipt is properly
recorded at the time of delivery of
goods or completion of services. This
requirement does not apply to interim
payments on cost-reimbursement serv-
ice contracts except as otherwise re-
quired by agency regulations.

(e) Acceptance. Agencies will ensure
that acceptance is executed as prompt-
ly as possible. Commercial items and
services should not be subject to ex-
tended acceptance periods. Acceptance
reports will be forwarded to the des-
ignated agency office by the fifth
working day after acceptance. Unless
other arrangements are made, accept-
ance reports will be stamped or other-
wise annotated with the receipt date in
the designated agency office. This re-
quirement does not apply to interim
payments on cost-reimbursement serv-
ice contracts except as otherwise re-
quired by agency regulations.

(f) Starting the payment period. The pe-
riod available to an agency to make
timely payment of an invoice without
incurring an interest penalty shall
begin on the date of receipt of a proper
invoice (see paragraph (b) of this sec-
tion) except where no invoice is re-
quired (e.g., for some recurring pay-
ments as defined in §1315.2(dd)).

(g) Determining the payment due date.
(1) Except as provided in paragraphs
(2)(2) through (5) of this section, the
payment is due either:

(i) On the date(s) specified in the con-
tract;

(ii) In accordance with discount
terms when discounts are offered and
taken (see §1315.7);

(iii) In accordance with Accelerated
Payment Methods (see §1315.5); or

(iv) 30 days after the start of the pay-
ment period as specified in paragraph
(f) of this section, if not specified in
the contract, if discounts are not
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taken, and if accelerated payment
methods are not used.

(2) Interim payments under cost-reim-
bursement contracts for services. The pay-
ment due date for interim payments
under cost-reimbursement service con-
tracts shall be 30 days after the date of
receipt of a proper invoice.

(3) Certain commodity payments. (i) For
meat, meat food products, as defined in
Section 2(a)(3) of the Packers and
Stockyard Act of 1921 (7 U.S.C. 182(3)),
including any edible fresh or frozen
poultry meat, any perishable poultry
meat food product, fresh eggs, any per-
ishable egg product, fresh or frozen fish
as defined in the Fish and Seafood Pro-
motion Act of 1986 (16 U.S.C. 4003(3)),
payment will be made no later than the
seventh day after delivery.

(ii) For perishable agricultural com-
modities, as defined in Section 1(4) of
the Perishable Agricultural Commod-
ities Act of 1930 (7 U.S.C. 499 a(4)), pay-
ment will be made no later than the
10th day after delivery, unless another
payment date is specified in the con-
tract.

(iii) For dairy products (as defined in
Section 111(e) of the Dairy Production
Stabilization Act of 1983, 7 U.S.C.
4502(e)), and including, at a minimum,
liquid milk, cheese, certain processed
cheese products, butter, yogurt, and ice
cream, edible fats or oils, and food
products prepared from edible fats or
oils (including, at a minimum, may-
onnaise, salad dressings and other
similar products), payment will be
made no later than 10 days after the
date on which a proper invoice, for the
amount due, has been received by the
agency acquiring the above listed prod-
ucts. Nothing in the Act permits limi-
tation to refrigerated products. When
questions arise about the coverage of a
specific product, prevailing industry
practices should be followed in speci-
fying a contractual payment due date.

(4) Mizxed invoices for commodities.
When an invoice is received for items
with different payment periods, agen-
cies:

(i) May pay the entire invoice on the
due date for the commodity with the
earliest due date, if it is considered in
the best interests of the agency;

(ii) May make split payments by the
due date applicable to each category;
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(iii) Shall pay in accordance with the
contractual payment provisions (which
may not exceed the statutory man-
dated periods specified in paragraph
(2)(2) of this section); and

(iv) Shall not require vendors to sub-
mit multiple invoices for payment of
individual orders by the agency.

(5) Notification of improper invoice.
When an agency fails to make notifica-
tion of an improper invoice within
seven days according to paragraph
(c)(2) of this section (three days for
meat and meat food, fish and seafood
products; and five days for perishable
agricultural commodities, dairy prod-
ucts, edible fats or oils and food prod-
ucts prepared from edible fats or oils),
the number of days allowed for pay-
ment of the corrected proper invoice
will be reduced by the number of days
between the seventh day (or the third
or fifth day, as otherwise specified in
this paragraph (g)(4)) and the day noti-
fication was transmitted to the vendor.
Calculation of interest penalties, if
any, will be based on an adjusted due
date reflecting the reduced number of
days allowable for payment;

(h) Payment date. Payment will be
considered to be made on the settle-
ment date for an electronic funds
transfer (EFT) payment or the date of
the check for a check payment. Pay-
ments falling due on a weekend or fed-
eral holiday may be made on the fol-
lowing business day without incurring
late payment interest penalties.

(i) Late payment. When payments are
made after the due date, interest will
be paid automatically in accordance
with the procedures provided in this
part.

(j) Timely payment. An agency shall
make payments no more than seven
days prior to the payment due date,
but as close to the due date as possible,
unless the agency head or designee has
determined, on a case-by-case basis for
specific payments, that earlier pay-
ment is necessary. This authority must
be used cautiously, weighing the bene-
fits of making a payment early against
the good stewardship inherent in effec-
tive cash management practices. An
agency may use the ‘‘accelerated pay-
ment methods’ in §1315.5 when it de-
termines that such earlier payment is
necessary.
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(k) Payments for partial deliveries.
Agencies shall pay for partial delivery
of supplies or partial performance of
services after acceptance, unless spe-
cifically prohibited by the contract.
Payment is contingent upon submis-
sion of a proper invoice if required by
the contract.

[64 FR 52586, Sept. 29, 1999, as amended at 65
FR 78405, Dec. 15, 2000]

§1315.5 Accelerated payment methods.

(a) A single invoice under $2,500. Pay-
ments may be made as soon as the con-
tract, proper invoice , receipt and ac-
ceptance documents are matched ex-
cept where statutory authority pre-
scribes otherwise and except where
otherwise contractually stipulated
(e.g., governmentwide commercial pur-
chase card.) Vendors shall be entitled
to interest penalties if invoice pay-
ments are made after the payment due
date.

(b) Small business (as defined in FAR
19.001 (48 CFR 19.001)). Agencies may
pay a small business as quickly as pos-
sible, when all proper documentation,
including acceptance, is received in the
payment office and before the payment
due date. Such payments are not sub-
ject to payment restrictions stated
elsewhere in this part. Vendors shall be
entitled to interest penalties if invoice
payments are made after the payment
due date.

(c) Emergency payments. Payments re-
lated to emergencies and disasters (as
defined in the Robert T. Stafford Dis-
aster Relief Act and Emergency Assist-
ance, Pub. L. 93-288, as amended (42
U.S.C. 5 121 et seq.); payments related
to the release or threatened release of
hazardous substances (as defined in the
Comprehensive Environmental Re-
sponse Compensation and Liability Act
of 1980, Pub. L. 96-510, 42 U.S.C. 9606);
and payments made under a military
contingency (as defined in 10 U.S.C.
101(a)(13)) may be made as soon as the
contract, proper invoice, receipt and
acceptance documents or any other
agreement are matched. Vendors shall
be entitled to interest penalties if in-
voice payments are made after the pay-
ment due date.

(d) Interim payments under cost-reim-
bursement contracts for services. For in-
terim payments under cost-reimburse-
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ment service contracts, agency heads
may make payments earlier than seven
days prior to the payment due date in
accordance with agency regulations or
policies.

[64 FR 52586, Sept. 29, 1999, as amended at 65
FR 78405, Dec. 15, 2000]

§1315.6 Payment without evidence
that supplies have been received
(fast payment).

(a) In limited situations, payment
may be made without evidence that
supplies have been received. Instead, a
contractor certification that supplies
have been shipped may be used as the
basis for authorizing payment. Pay-
ment may be made within 15 days after
the date of receipt of the invoice. This
payment procedure may be employed
only when all of the following condi-
tions are present:

(1) Individual orders do not exceed
$25,000 (except where agency heads per-
mits a higher amount on a case-by-case
basis);

(2) Deliveries of supplies are to occur
where there is both a geographical sep-
aration and a lack of adequate commu-
nications facilities between Govern-
ment receiving and disbursing activi-
ties that make it impracticable to
make timely payments based on evi-
dence of Federal acceptance;

(3) Title to supplies will vest in the
Government upon delivery to a post of-
fice or common carrier for mailing or
shipment to destination or upon re-
ceipt by the Government if the ship-
ment is by means other than the Post-
al Service or a common carrier; and

(4) The contractor agrees to replace,
repair, or correct supplies not received
at destination, damaged in transit, or
not conforming to purchase require-
ments.

(b) Agencies shall promptly inspect
and accept supplies acquired under
these procedures and shall ensure that
receiving reports and payment docu-
ments are matched and steps are taken
to correct discrepancies.

(c) Agencies shall ensure that spe-
cific internal controls are in place to
assure that supplies paid for are re-
ceived.

(d) As authorized by the 1988 Amend-
ment to the Prompt Payment Act (Sec-
tion 11(b)(1)(C)), a contract clause at 48
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CFR 52.213-1 is provided in the Federal
Acquisition Regulations (FAR) at 48
CFR part 13, subpart 13.4 ‘“‘Fast Pay-
ment Procedure,” for use when using
this fast payment procedure.

§1315.7 Discounts.

Agencies shall follow these proce-
dures in taking discounts and deter-
mining the payment due dates when
discounts are taken:

(a) Economically justified discounts. If
an agency is offered a discount by a
vendor, whether stipulated in the con-
tract or offered on an invoice, an agen-
cy may take the discount if economi-
cally justified (see discount formula in
Treasury Financial Manual (TFM) 6-
8040.40)3 but only after acceptance has
occurred. Agencies are encouraged to
include discount terms in a contract to
give agencies adequate time to take
the discount if it is determined to be
economically justified.

(b) Discounts taken after the discount
date. If an agency takes the discount
after the deadline, the agency shall pay
an interest penalty on any amount re-
maining unpaid as prescribed in
§1315.10(a)(6).

(c) Payment date. When a discount is
taken, payment will be made as close
as possible to, but no later than, the
discount date.

(d) Start date. The period for taking
the discount is calculated from the
date placed on the proper invoice by
the vendor. If there is no invoice date
on the invoice by the vendor, the dis-
count period will begin on the date a
proper invoice is actually received and
date stamped or otherwise annotated
by the designated agency office.

§1315.8 Rebates.

Agencies shall determine govern-
mentwide commercial purchase card
payment dates based on an analysis of
the total costs and total benefits to the
Federal government as a whole, unless
specified in a contract. When calcu-
lating costs and benefits, agencies are
expected to include the cost to the gov-

3The Treasury Financial Manual is avail-
able by calling the Prompt Payment Hotline
at 800-266-9667 or the Prompt Payment web
site at hitp://www.fms.treas.gov/prompt/
index.html.

§1315.9

ernment of paying early. This cost is
the interest the government would
have earned, at the Current Value of
Funds rate, for each day that payment
was not made. Agencies may factor in
benefits gained from paying early due
to, for example, streamlining the pay-
ment process or other efficiencies. A
rebate formula is provided in §1315.17
and at the Prompt Payment website at
www.fms.treas.gov/vrompt/index.html.

§1315.9 Required documentation.

Agencies are required to ensure the
following payment documentation is
established to support payment of in-
voices and interest penalties:

(a) The following information from
the contract is required as payment
documentation:

(1) Payment due date(s) as defined in
§1315.4(g);

(2) A notation in the contract that
partial payments are prohibited, if ap-
plicable;

(3) For construction contracts, spe-
cific payment due dates for approved
progress payments or milestone pay-
ments for completed phases, incre-
ments, or segments of the project;

(4) If applicable, a statement that the
special payment provisions of the
Packers and Stockyard Act of 1921 (7
U.S.C. 182(3)), or the Perishable Agri-
cultural Commodities Act of 1930 (7
U.S.C. 499a(4)), or Fish and Seafood
Promotion Act of 1986 (16 U.S.C. 4003(3))
shall apply;

(5) Where considered appropriate by
the agency head, the specified accept-
ance period following delivery to in-
spect and/or test goods furnished or to
evaluate services performed is stated;

(6) Name (where practicable), title,
telephone number, and complete mail-
ing address of officials of the Govern-
ment’s designated agency office, and of
the vendor receiving the payments;

(7) Reference to requirements under
the Prompt Payment Act, including
the payment of interest penalties on
late invoice payments (including
progress payments under construction
contracts);

(8) Reference to requirements under
the Debt Collection Improvement Act
(Pub. L. 104-134, 110 Stat. 1321), includ-
ing the requirement that payments
must be made electronically except in
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situations where the EFT requirement
is waived under 31 CFR 208.4. Where
electronic payment is required, the
contract will stipulate that banking in-
formation must be submitted no later
than the first request for payment;

(9) If using Fast Payment, the proper
FAR clause stipulating Fast Payment
is required.

(b)(1) Except for interim payment re-
quests under cost-reimbursement serv-
ice contracts, which are covered by
paragraph (b)(2) of this section, the fol-
lowing correct information constitutes
a proper invoice and is required as pay-
ment documentation:

(i) Name of vendor;

(ii) Invoice date;

(iii) Government contract number, or
other authorization for delivery of
goods or services;

(iv) Vendor invoice number, account
number, and/or any other identifying
number agreed to by contract;

(v) Description (including, for exam-
ple, contract line/subline number),
price, and quantity of goods and serv-
ices rendered;

(vi) Shipping and payment terms (un-
less mutually agreed that this informa-
tion is only required in the contract);

(vii) Taxpayer Identifying Number
(TIN), unless agency procedures pro-
vide otherwise;

(viii) Banking information, unless
agency procedures provide otherwise,
or except in situations where the EFT
requirement is waived under 31 CFR
208.4;

(ix) Contact name (where prac-
ticable), title and telephone number;

(x) Other substantiating documenta-
tion or information required by the
contract.

(2) An interim payment request
under a cost-reimbursement service
contract constitutes a proper invoice
for purposes of this part if it correctly
includes all the information required
by the contract or by agency proce-
dures.

(c) Except for interim payment re-
quests under cost-reimbursement serv-
ice contracts, the following informa-
tion from receiving reports, delivery
tickets, and evaluated receipts is re-
quired as payment documentation:

(1) Name of vendor;
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(2) Contract or other authorization
number;

(3) Description of goods or services;

(4) Quantities received, if applicable;

(6) Date(s) goods were delivered or
services were provided;

(6) Date(s) goods or services were ac-
cepted;

(7) Signature (or electronic alter-
native when supported by appropriate
internal controls), printed name, tele-
phone number, mailing address of the
receiving official, and any additional
information required by the agency.

(d) When a delivery ticket is used as
an invoice, it must contain informa-
tion required by agency procedures.
The requirements in paragraph (b) of
this section do not apply except as pro-
vided by agency procedures.

[64 FR 52586, Sept. 29, 1999, as amended at 65
FR 78405, Dec. 15, 2000]

§1315.10 Late payment interest pen-
alties.

(a) Application and calculation. Agen-
cies will use the following procedures
in calculating interest due on late pay-
ments:

(1) Interest will be calculated from
the day after the payment due date
through the payment date at the inter-
est rate in effect on the day after the
payment due date;

(2) Adjustments will be made for er-
rors in calculating interest;

(3) For up to one year, interest pen-
alties remaining unpaid at the end of
any 30 day period will be added to the
principal and subsequent interest pen-
alties will accrue on that amount until
paid;

(4) When an interest penalty is owed
and not paid, interest will accrue on
the unpaid amount until paid, except
as described in paragraph (a)(5) of this
section;

(5) Interest penalties under the
Prompt Payment Act will not continue
to accrue:

(i) After the filing of a claim for such
penalties under the Contract Disputes
Act of 1978 (41 U.S.C. 601 et seq.); or

(ii) For more than one year;

(6) When an agency takes a discount
after the discount date, interest will be
paid on the amount of the discount
taken. Interest will be calculated for
the period beginning the day after the
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specified discount date through the
date of payment of the discount erro-
neously taken;

(7) Interest penalties of less than one
dollar need not be paid;

(8) If the banking information sup-
plied by the vendor is incorrect, inter-
est under this regulation will not ac-
crue until seven days after such correct
information is received (provided that
the vendor has been given notice of the
incorrect banking information within
seven days after the agency is notified
that the information is incorrect);

(9) Interest calculations are to be
based on a 360 day year; and

(10) The applicable interest rate may
be obtained by calling the Department
of Treasury’s Financial Management
Service (FMS) Prompt Payment help
line at 1-800-266-9667.

(b) Payment. Agencies will meet the
following requirements in paying inter-
est penalties:

(1) Interest may be paid only after
acceptance has occurred; when title
passes to the government in a fast pay-
ment contract when title passing to
the government constitutes acceptance
for purposes of determining when inter-
est may be paid; or when the payment
is an interim payment under a cost-re-
imbursement service contract;

(2) Late payment interest penalties
shall be paid without regard to whether
the vendor has requested payment of
such penalty, and shall be accompanied
by a notice stating the amount of the
interest penalty, the number of days
late and the rate used;

(3) The invoice number or other
agreed wupon transaction reference
number assigned by the vendor should
be included in the notice to assist the
vendor in reconciling the payment. Ad-
ditionally, it is optional as to whether
or not an agency includes the contract
number in the notice to the vendor;

(4) The temporary unavailability of
funds does not relieve an agency from
the obligation to pay these interest
penalties or the additional penalties
required under §1315.11; and

(5) Agencies shall pay any late pay-
ment interest penalties (including any
additional penalties required under
§1315.11) under this part from the funds
available for the administration of the
program for which the penalty was in-

§1315.11

curred. The Prompt Payment Act does
not authorize the appropriation of ad-
ditional amounts to pay penalties.

(c) Penalties not due. Interest pen-
alties are not required:

(1) When payment is delayed because
of a dispute between a Federal agency
and a vendor over the amount of the
payment or other issues concerning
compliance with the terms of a con-
tract. Claims concerning disputes, and
any interest that may be payable with
respect to the period, while the dispute
is being settled, will be resolved in ac-
cordance with the provisions in the
Contract Disputes Act of 1978, (41
U.S.C. 601 et seq.), except for interest
payments required under 31 TU.S.C.
3902(h)(2);

(2) When payments are made solely
for financing purposes or in advance,
except for interest payment required
under 31 U.S.C. 3902(h)(2);

(3) For a period when amounts are
withheld temporarily in accordance
with the contract;

(4) When an EFT payment is not
credited to the vendor’s account by the
payment due date because of the fail-
ure of the Federal Reserve or the ven-
dor’s bank to do so; or

(5) When the interest penalty is less
than $1.00.

[64 FR 52586, Sept. 29, 1999, as amended at 65
FR 78405, Dec. 15, 2000]

§1315.11 Additional penalties.

(a) Vendor entitlements. A vendor shall
be entitled to an additional penalty
payment when the vendor is owed a
late payment interest penalty by an
agency of $1.00 or more, if it:

(1) Receives a payment dated after
the payment due date which does not
include the interest penalty also due to
the vendor;

(2) Is not paid the interest penalty by
the agency within 10 days after the ac-
tual payment date; and

(3) Makes a written request that the
agency pay such an additional penalty.
Such request must be postmarked, re-
ceived by facsimile, or by electronic
mail, by the 40th day after payment
was made. If there is no postmark or if
it is illegible, the request will be valid
if it is received and annotated with the
date of receipt by the agency by the
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40th day. The written request must in-
clude the following:

(i) Specific assertion that late pay-
ment interest is due for a specific in-
voice, and request payment of all over-
due late payment interest penalty and
such additional penalty as may be re-
quired; and

(ii) A copy of the invoice on which
late payment interest was due but not
paid and a statement that the principal
has been received, and the date of re-
ceipt of the principle.

(b) Maximum penalty. The additional
penalty shall be equal to one hundred
(100) percent of the original late pay-
ment interest penalty but must not ex-
ceed $5,000.

(c) Minimum penalty. Regardless of
the amount of the late payment inter-
est penalty, the additional penalty paid
shall not be less than $25. No additional
penalty is owed, however, if the
amount of the interest penalty is less
than $1.00.

(d) Penalty basis. The penalty is based
on individual invoices. Where pay-
ments are consolidated for disbursing
purposes, the penalty determinations
shall be made separately for each in-
voice therein.

(e) Utility payments. The additional
penalty does not apply to the payment
of utility bills where late payment pen-
alties for these bills are determined
through the tariff rate-setting process.

§1315.12 Payments to governmentwide
commercial purchase card issuers.

Standards for payments to govern-
ment wide commercial purchase card
issuers follow:

(a) Payment date. All individual pur-
chase card invoices under $2,500 may be
paid at any time, but not later than 30
days after the receipt of a proper in-
voice. Matching documents is not re-
quired before payment. The payment
due date for invoices in the amount of
$2,500 or more shall be determined in
accordance with §1315.8. I TFM 4-
4535.10¢ permits payment of the bill in
full prior to verification that goods or
services were received.

(b) Disputed line items. Disputed line
items do not render the entire invoice
an improper invoice for compliance

4See footnote 3 in §1315.7(a).
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with this proposed regulation. Any un-
disputed items must be paid in accord-
ance with paragraph (a) of this section.

§1315.13 Commodity Credit Corpora-
tion payments.

As provided in §1315.1(d), the provi-
sions of this part apply to payments re-
lating to the procurement of property
and services made by the Commodity
Credit Corporation (CCC) pursuant to
Section 4(h) of the Act of June 29, 1948
(15 U.S.C. 7T14b(h)) (‘‘CCC Charter Act’)
and payments to which producers on a
farm are entitled under the terms of an
agreement entered into pursuant to the
Agricultural Act of 1949 (7 U.S.C. 1421 et
seq.) (‘1949 Act’’.) Such payments shall
be subject to the following provisions:

(a) Payment standards. Payments to
producers on a farm under agreements
entered into under the 1949 Act and
payments to vendors providing prop-
erty and services under the CCC Char-
ter Act, shall be made as close as pos-
sible to the required payment date or
loan closing date.

(b) Interest penalties. An interest pen-
alty shall be paid to vendors or pro-
ducers if the payment has not been
made by the required payment or loan
closing date. The interest penalty shall
be paid:

(1) On the amount of payment or loan
due;

(2) For the period beginning on the
first day beginning after the required
payment or loan closing date and, ex-
cept as determined appropriate by the
CCC consistent with applicable law,
ending on the date the amount is paid
or loaned; and

(3) Out of funds available under Sec-
tion 8 of the CCC Charter Act (15 U.S.C.
714f).

(c) Contract Disputes Act of 1978. Inso-
far as covered CCC payments are con-
cerned, provisions relating to the Con-
tract Disputes Act of 1978 (41 U.S.C. 601
et seq.) in §1315.10(a)(5)(i) and §1315.6(a)
do not apply.

(d) Extended periods for payment. Not-
withstanding other provisions of this
part, the CCC may allow claims for
such periods of time as are consistent
with authorities applicable to its oper-
ations.
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§1315.14 Payments under construction
contracts.

(a) Payment standards. Agencies shall
follow these standards when making
progress payments under construction
contracts:

(1) An agency may approve a request
for progress payment if the application
meets the requirements specified in
paragraph (b) of this section;

(2) The certification by the prime
vendor as defined in paragraph (b)(2) of
this section is not to be construed as
final acceptance of the subcontractor’s
performance;

(3) The agency shall return any such
payment request which is defective to
the vendor within seven days after re-
ceipt, with a statement identifying the
defect(s);

(4) A vendor is obligated to pay inter-
est to the Government on unearned
amounts in its possession from:

(i) The eighth day after receipt of
funds from the agency until the date
the vendor notifies the agency that the
performance deficiency has been cor-
rected, or the date the vendor reduces
the amount of any subsequent payment
request by an amount equal to the un-
earned amount in its possession, when
the vendor discovers that all or a por-
tion of a payment received from the
agency constitutes a payment for the
vendor’s performance that fails to con-
form to the specifications, terms, and
conditions of its contract with the
agency, under 31 U.S.C. 3905(a); or

(ii) The eighth day after the receipt
of funds from the agency until the date
the performance deficiency of a sub-
contractor is corrected, or the date the
vendor reduces the amount of any sub-
sequent payment request by an amount
equal to the unearned amount in its
possession, when the vendor discovers
that all or a portion of a payment re-
ceived from the agency would con-
stitute a payment for the subcontrac-
tor’s performance that fails to conform
to the subcontract agreement and may
be withheld, under 31 U.S.C. 3905(e);

(5) Interest payment on unearned
amounts to the government under 31
U.S.C. 3905(a)(2) or 3905(e)(6), shall:

(i) Be computed on the basis of the
average bond equivalent rates of 91-day
Treasury bills auctioned at the most
recent auction of such bills prior to the

§1315.14

date the vendor received the unearned
amount;

(ii) Be deducted from the next avail-
able payment to the vendor; and

(iii) Revert to the Treasury.

(b) Required documentation. (1) Sub-
stantiation of the amount(s) requested
shall include:

(i) An itemization of the amounts re-
quested related to the various elements
of work specified in the contract;

(ii) A listing of the amount included
for work performed by each subcon-
tractor under the contract;

(iii) A listing of the total amount for
each subcontract under the contract;

(iv) A listing of the amounts pre-
viously paid to each subcontractor
under the contract; and

(v) Additional supporting data and
detail in a form required by the con-
tracting officer.

(2) Certification by the prime vendor
is required, to the best of the vendor’s
knowledge and belief, that:

(i) The amounts requested are only
for performance in accordance with the
specifications, terms, and conditions of
the contract;

(i1) Payments to subcontractors and
suppliers have been made from pre-
vious payments received under the con-
tract, and timely payments will be
made from the proceeds of the payment
covered by the certification, in accord-
ance with their subcontract agree-
ments and the requirements of 31
U.S.C. chapter 39; and

(iii) The application does not include
any amounts which the prime vendor
intends to withhold or retain from a
subcontractor or supplier, in accord-
ance with the terms and conditions of
their subcontract.

(c) Interest penalties. (1) Agencies will
pay interest on:

(i) A progress payment request (in-
cluding a monthly percentage-of-com-
pletion progress payment or milestone
payments for completed phases, incre-
ments, or segments of any project) that
is approved as payable by the agency
pursuant to paragraph (b) of this sec-
tion, and remains unpaid for:

(A) A period of more than 14 days
after receipt of the payment request by
the designated agency office; or

(B) A longer period specified in the
solicitation and/or contract if required,
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to afford the Government a practicable
opportunity to adequately inspect the
work and to determine the adequacy of
the vendor’s performance under the
contract;

(ii) Any amounts that the agency has
retained pursuant to a prime contract
clause providing for retaining a per-
centage of progress payments other-
wise due to a vendor and that are ap-
proved for release to the vendor, if such
retained amounts are not paid to the
vendor by a date specified in the con-
tract, or, in the absence of such a spec-
ified date, by the 30th day after final
acceptance;

(iii) Final payments, based on com-
pletion and acceptance of all work (in-
cluding any retained amounts), and
payments for partial performances that
have been accepted by the agency, if
such payments are made after the later
of:

(A) The 30th day after the date on
which the designated agency office re-
ceives a proper invoice; or

(B) The 30th day after agency accept-
ance of the completed work or services.
Acceptance shall be deemed to have oc-
curred on the effective date of contract
settlement on a final invoice where the
payment amount is subject to contract
settlement actions.

(2) For the purpose of computing in-
terest penalties, acceptance shall be
deemed to have occurred on the sev-
enth day after work or services have
been completed in accordance with the
terms of the contract.

§1315.15 Grant recipients.

Recipients of Federal assistance may
pay interest penalties if so specified in
their contracts with contractors. How-
ever, obligations to pay such interest
penalties will not be obligations of the
United States. Federal funds may not
be used for this purpose, nor may inter-
est penalties be used to meet matching
requirements of federally assisted pro-
grams.

§1315.16 Relationship to other laws.

(a) Contract Disputes Act of 1978 (41
U.S.C. 605). (1) A claim for an interest
penalty (including the additional pen-
alty for non-payment of interest if the
vendor has complied with the require-
ments of §1315.9) not paid under this
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part may be filed under Section 6 of the
Contract Disputes Act.

(2) An interest penalty under this
part does not continue to accrue after
a claim for a penalty is filed under the
Contract Disputes Act or for more than
one year. Once a claim is filed under
the Contract Disputes Act interest pen-
alties under this part will never accrue
on the amounts of the claim, for any
period after the date the claim was
filed. This does not prevent an interest
penalty from accruing under Section 13
of the Contract Disputes Act after a
penalty stops accruing under this part.
Such penalty may accrue on an unpaid
contract payment and on the unpaid
penalty under this part.

(3) This part does not require an in-
terest penalty on a payment that is not
made because of a dispute between the
head of an agency and a vendor over
the amount of payment or compliance
with the contract. A claim related to
such a dispute and interest payable for
the period during which the dispute is
being resolved is subject to the Con-
tract Disputes Act.

(b) Small Business Act (15 U.S.C.
644(k)). This Act has been amended to
require that any agency with an Office
of Small and Disadvantaged Business
Utilization must assist small business
concerns to obtain payments, late pay-
ment interest penalties, additional
penalties, or information due to the
concerns.

§1315.17

(a) Rebate formula. (1) Agencies shall
determine credit card payment dates
based on an analysis of the total bene-
fits to the Federal government as a
whole. Specifically, agencies should
compare daily basis points offered by
the card issuer with the corresponding
daily basis points of the government’s
Current Value of Funds (CVF) rate. If
the basis points offered by the card
issuer are greater than the daily basis
points of the government’ funds, the
government will maximize savings by
paying on the earliest possible date. If
the basis points offered by the card
issuer are less than the daily basis
points of the government’’ funds, the
government will minimize costs by
paying on the Prompt Payment due

Formulas.
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date or the date specified in the con-
tract.

(2) Agencies may use a rebate spread-
sheet which automatically calculates
the net savings to the government and
whether the agency should pay early or
late. The only variables required for
input to this spreadsheet are the CVF
rate, the Maximum Discount Rate,
that is, the rate from which daily basis
points offered by the card issuer are de-
rived, and the amount of debt. This
spreadsheet is available for use on the
prompt payment website at
www.fms.treas.gov/prompt/index/.html.

(3) If agencies chose not to use the
spreadsheet, the following may be used
to determine whether to pay early or
late. To calculate whether to pay early
or late, agencies must first determine
the respective basis points. To obtain
Daily Basis Points offered by card
issuer, refer to the agency’s contract
with the card issuer. Use the following
formula to calculate the average daily
basis points of the CVF rate:

(CVF/360) * 100

(4) For example: The daily basis
points offered to agency X by card
issuer Y are 1.5 basis points. That is,
for every day the agency delays paying
the card issuer the agency loses 1.5
basis points in savings. At a CVF of 5
percent, the daily basis points of the
Current Value of Funds Rate are 1.4
basis points. That is, every day the
agency delays paying, the government
earns 1.4 basis points. The basis points
were calculated using the formula:

(CVF/360) * 100
(5/360) * 100 = 1.4

(5) Because 1.5 is greater than 1.4, the
agency should pay as early as possible.
If the basis points offered by the card
issuer are less than the daily basis
points of the government’’ funds (if for
instance the rebate equaled 1.3 basis
points and the CVF was still 1.4 basis
points or if the rebate equaled 1.5 but
the CVF equaled 1.6), the government
will minimize costs by paying as late
as possible, but by the payment due
date.

(b) Daily simple interest formula. (1) To
calculate daily simple interest the fol-
lowing formula may be used:

P(r/360*d)
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Where:

P is the amount of principle or invoice
amount;

r equals the Prompt Payment interest rate;
and

d equals the numbers of days for which inter-
est is being calculated.

(2) For example, if a payment is due
on April 1 and the payment is not made
until April 11, a simple interest cal-
culation will determine the amount of
interest owed the vendor for the late
payment. Using the formula above, at
an invoice amount of $1,500 paid 10 days
late and an interest rate of 6.5%, the
amount of interest owed is calculated
as follows:

$1,500 (.065/360%10) = $2.71

(c) Monthly compounding interest for-
mula. (1) To calculate interest as re-
quired in §1315.10(a)(3), the following
formula may be used:

P1+r/12)n*(1+(r/360%d)) — P

Where:

P equals the principle or invoice amount;

r equals the interest rate;

n equals the number of months; and

d equals the number of days for which inter-
est is being calculated.

(2) The first part of the equation cal-
culates compounded monthly interest.
The second part of the equation cal-
culates simple interest on any addi-
tional days beyond a monthly incre-
ment.

(3) For example, if the amount owed
is $1,500, the payment due date is April
1, the agency does not pay until June
15 and the applicable interest rate is 6
percent, interest is calculated as fol-
lows:

$ 1,500(1+.06/12) 2 *
360*15)) — $1,500 = $18.83

§1315.18 Inquiries.

(a) Regulation. Inquiries concerning
this part may be directed in writing to
the Department of the Treasury, Fi-
nancial Management Service (FMS),
Cash Management Policy and Planning
Division, 401 14th Street, SW. Wash-
ington, DC 20227, (202) 874-6590, or by
calling the Prompt Payment help line
at 1-800-266-9667, by emailing questions
to FMS at
prompt.inquiries@fms.sprint.com, or by
completing a Prompt Payment inquiry

(1+(0.06/
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form available at www.fms.treas.gov/
prompt/inquiries.himl.

(b) Applicable interest rate. The rate is
published by the Fiscal Service, De-
partment of the Treasury, semiannu-
ally in the FEDERAL REGISTER on or
about January 1 and July 1. The rate
also may be obtained from the Depart-
ment of Treasury’s Financial Manage-
ment Service (FMS) at 1-800-266-9667.
This information is also available at
the FMS Prompt Payment Web Site at
hitp://www.fms.treas.gov/vrompt/
index.html.

(c) Agency payments. Questions con-
cerning delinquent payments should be
directed to the designated agency of-
fice, or the office responsible for
issuing the payment if different from
the designated agency office. Questions
about disagreements over payment
amount or timing should be directed to
the contracting officer for resolution.
Small business concerns may obtain
additional assistance on payment
issues by contacting the agency’s Of-
fice of Small and Disadvantaged Busi-
ness Utilization.

§1315.19 Regulatory references to
OMB Circular A-125.

This part supercedes OMB Circular
A-125 (““Prompt Payment’). Until re-
vised to reflect the codification in this
part, regulatory references to Circular
A-125 shall be construed as referring to
this part.

§1315.20 Application of Section 1010 of
the National Defense Authorization
Act for Fiscal Year 2001.

Section 1010 of the National Defense
Authorization Act for Fiscal Year 2001
(Public Law 106-398, 114 Stat. 1654), as
amended by section 1007 of the Na-
tional Defense Authorization Act for
Fiscal Year 2002 (Public Law 107-107,
115 Stat. 1012), requires an agency to
pay an interest penalty whenever the
agency makes an interim payment
under a cost-reimbursement contract
for services more than 30 days after the
date the agency receives a proper in-
voice for payment from the contractor.
This part implements Section 1010, as
amended, and is applicable in the fol-
lowing manner:

(a) This part shall apply to all in-
terim payment requests that are due
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on or after December 15, 2000 under
cost-reimbursement service contracts
awarded before, on, or after December
15, 2000.

(b) No interest penalty shall accrue
under this part for any delay in pay-
ment that occurred prior to December
15, 2000.

(c) Agencies are authorized to issue
modifications to contracts, as nec-
essary, to conform them to the provi-
sions in this part implementing Sec-
tion 1010, as amended.

[67 FR 79516, Dec. 30, 2002]
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§1320.1 Purpose.

The purpose of this part is to imple-
ment the provisions of the Paperwork
Reduction Act of 1995 (44 U.S.C. chap-
ter 35)(the Act) concerning collections
of information. It is issued under the
authority of section 3516 of the Act,
which provides that ‘‘The Director
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shall promulgate rules, regulations, or
procedures necessary to exercise the
authority provided by this chapter.” It
is designed to reduce, minimize and
control burdens and maximize the
practical utility and public benefit of
the information created, collected, dis-
closed, maintained, used, shared and
disseminated by or for the Federal gov-
ernment.

§1320.2 Effect.

(a) Except as provided in paragraph
(b) of this section, this part takes ef-
fect on October 1, 1995.

(b)(1) In the case of a collection of in-
formation for which there is in effect
on September 30, 1995, a control num-
ber issued by the Office of Management
and Budget under 44 U.S.C. Chapter 35,
the provisions of this Part shall take
effect beginning on the earlier of:

(i) The date of the first extension of
approval for or modification of that
collection of information after Sep-
tember 30, 1995; or

(ii) The date of the expiration of the
OMB control number after September
30, 1995.

(2) Prior to such extension of ap-
proval, modification, or expiration, the
collection of information shall be sub-
ject to 5 CFR part 1320, as in effect on
September 30, 1995.

§1320.3 Definitions.

For purposes of implementing the
Act and this Part, the following terms
are defined as follows:

(a) Agency means any executive de-
partment, military department, Gov-
ernment corporation, Government con-
trolled corporation, or other establish-
ment in the executive branch of the
government, or any independent regu-
latory agency, but does not include:

(1) The General Accounting Office;

(2) Federal Election Commission;

(3) The governments of the District
of Columbia and the territories and
possessions of the United States, and
their various subdivisions; or

(4) Government-owned contractor-op-
erated facilities, including laboratories
engaged in national defense research
and production activities.

(b)(1) Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, re-
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tain, or disclose or provide information
to or for a Federal agency, including:

(i) Reviewing instructions;

(ii) Developing, acquiring, installing,
and utilizing technology and systems
for the purpose of collecting, vali-
dating, and verifying information;

(iii) Developing, acquiring, install-
ing, and utilizing technology and sys-
tems for the purpose of processing and
maintaining information;

(iv) Developing, acquiring, installing,
and utilizing technology and systems
for the purpose of disclosing and pro-
viding information;

(v) Adjusting the existing ways to
comply with any previously applicable
instructions and requirements;

(vi) Training personnel to be able to
respond to a collection of information;

(vii) Searching data sources;

(viii) Completing and reviewing the
collection of information; and

(ix) Transmitting, or otherwise dis-
closing the information.

(2) The time, effort, and financial re-
sources necessary to comply with a col-
lection of information that would be
incurred by persons in the normal
course of their activities (e.g., in com-
piling and maintaining business
records) will be excluded from the
“burden’’ if the agency demonstrates
that the reporting, recordkeeping, or
disclosure activities needed to comply
are usual and customary.

(3) A collection of information con-
ducted or sponsored by a Federal agen-
cy that is also conducted or sponsored
by a unit of State, local, or tribal gov-
ernment is presumed to impose a Fed-
eral burden except to the extent that
the agency shows that such State,
local, or tribal requirement would be
imposed even in the absence of a Fed-
eral requirement.

(c) Collection of information means, ex-
cept as provided in §1320.4, the obtain-
ing, causing to be obtained, soliciting,
or requiring the disclosure to an agen-
cy, third parties or the public of infor-
mation by or for an agency by means of
identical questions posed to, or iden-
tical reporting, recordkeeping, or dis-
closure requirements imposed on, ten
or more persons, whether such collec-
tion of information is mandatory, vol-
untary, or required to obtain or retain
a benefit. ““‘Collection of information”
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includes any requirement or request
for persons to obtain, maintain, retain,
report, or publicly disclose informa-
tion. As used in this Part, ‘‘collection
of information” refers to the act of col-
lecting or disclosing information, to
the information to be collected or dis-
closed, to a plan and/or an instrument
calling for the collection or disclosure
of information, or any of these, as ap-
propriate.

(1) A ‘‘collection of information”
may be in any form or format, includ-
ing the use of report forms; application
forms; schedules; questionnaires; sur-
veys; reporting or recordkeeping re-
quirements; contracts; agreements;
policy statements; plans; rules or regu-
lations; planning requirements; circu-
lars; directives; instructions; bulletins;
requests for proposal or other procure-
ment requirements; interview guides;
oral communications; posting, notifi-
cation, labeling, or similar disclosure
requirements; telegraphic or tele-
phonic requests; automated, electronic,
mechanical, or other technological col-
lection techniques; standard question-
naires used to monitor compliance
with agency requirements; or any
other techniques or technological
methods used to monitor compliance
with agency requirements. A ‘‘collec-
tion of information” may implicitly or
explicitly include related collection of
information requirements.

(2) Requirements by an agency for a
person to obtain or compile informa-
tion for the purpose of disclosure to
members of the public or the public at
large, through posting, notification, la-
beling or similar disclosure require-
ments constitute the ‘‘collection of in-
formation’ whenever the same require-
ment to obtain or compile information
would be a ‘“‘collection of information”
if the information were directly pro-
vided to the agency. The public disclo-
sure of information originally supplied
by the Federal government to the re-
cipient for the purpose of disclosure to
the public is not included within this
definition.

(38) ‘““Collection of information’” in-
cludes questions posed to agencies, in-
strumentalities, or employees of the
United States, if the results are to be
used for general statistical purposes,
that is, if the results are to be used for
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statistical compilations of general pub-
lic interest, including compilations
showing the status or implementation
of Federal activities and programs.

(4) As used in paragraph (c) of this
section, ‘‘ten or more persons’ refers
to the persons to whom a collection of
information is addressed by the agency
within any 12-month period, and to any
independent entities to which the ini-
tial addressee may reasonably be ex-
pected to transmit the collection of in-
formation during that period, including
independent State, territorial, tribal or
local entities and separately incor-
porated subsidiaries or affiliates. For
the purposes of this definition of ‘‘ten
or more persons,” ‘‘persons’ does not
include employees of the respondent
acting within the scope of their em-
ployment, contractors engaged by a re-
spondent for the purpose of complying
with the collection of information, or
current employees of the Federal gov-
ernment (including military reservists
and members of the National Guard
while on active duty) when acting
within the scope of their employment,
but it does include retired and other
former Federal employees.

(i) Any recordkeeping, reporting, or
disclosure requirement contained in a
rule of general applicability is deemed
to involve ten or more persons.

(ii) Any collection of information ad-
dressed to all or a substantial majority
of an industry is presumed to involve
ten or more persons.

(d) Conduct or Sponsor. A Federal
agency 1is considered to ‘‘conduct or
sponsor” a collection of information if
the agency collects the information,
causes another agency to collect the
information, contracts or enters into a
cooperative agreement with a person to
collect the information, or requires a
person to provide information to an-
other person, or in similar ways causes
another agency, contractor, partner in
a cooperative agreement, or person to
obtain, solicit, or require the disclo-
sure to third parties or the public of in-
formation by or for an agency. A col-
lection of information undertaken by a
recipient of a Federal grant is consid-
ered to be ‘‘conducted or sponsored’ by
an agency only if:
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(1) The recipient of a grant is con-
ducting the collection of information
at the specific request of the agency; or

(2) The terms and conditions of the
grant require specific approval by the
agency of the collection of information
or collection procedures.

(e) Director means the Director of
OMB, or his or her designee.

(f) Display means:

(1) In the case of forms, question-
naires, instructions, and other written
collections of information sent or made
available to potential respondents
(other than in an electronic format), to
place the currently valid OMB control
number on the front page of the collec-
tion of information;

(2) In the case of forms, question-
naires, instructions, and other written
collections of information sent or made
available to potential respondents in
an electronic format, to place the cur-
rently valid OMB control number in
the instructions, near the title of the
electronic collection instrument, or,
for on-line applications, on the first
screen viewed by the respondent;

(3) In the case of collections of infor-
mation published in regulations, guide-
lines, and other issuances in the FED-
ERAL REGISTER, to publish the cur-
rently valid OMB control number in
the FEDERAL REGISTER (for example, in
the case of a collection of information
in a regulation, by publishing the OMB
control number in the preamble or the
regulatory text for the final rule, in a
technical amendment to the final rule,
or in a separate notice announcing
OMB approval of the collection of in-
formation). In the case of a collection
of information published in an issuance
that is also included in the Code of
Federal Regulations, publication of the
currently valid control number in the
Code of Federal Regulations con-
stitutes an alternative means of ‘‘dis-
play.” In the case of a collection of in-
formation published in an issuance
that is also included in the Code of
Federal Regulations, OMB recommends
for ease of future reference that, even
where an agency has already ‘‘dis-
played” the OMB control number by
publishing it in the FEDERAL REGISTER
as a separate notice or in the preamble
for the final rule (rather than in the
regulatory text for the final rule or in
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a technical amendment to the final
rule), the agency also place the cur-
rently valid control number in a table
or codified section to be included in the
Code of Federal Regulations. For place-
ment of OMB control numbers in the
Code of Federal Regulations, see 1 CFR
21.35.

(4) In other cases, and where OMB de-
termines in advance in writing that
special circumstances exist, to use
other means to inform potential re-
spondents of the OMB control number.

(g) Independent regulatory agency
means the Board of Governors of the
Federal Reserve System, the Com-
modity Futures Trading Commission,
the Consumer Product Safety Commis-
sion, the Federal Communications
Commission, the Federal Deposit In-
surance Corporation, the Federal En-
ergy Regulatory Commission, the Fed-
eral Housing Finance Board, the Fed-
eral Maritime Commission, the Federal
Trade Commission, the Interstate Com-
merce Commission, the Mine Enforce-
ment Safety and Health Review Com-
mission, the National Labor Relations
Board, the Nuclear Regulatory Com-
mission, the Occupational Safety and
Health Review Commission, the Postal
Rate Commission, the Securities and
Exchange Commission, and any other
similar agency designated by statute
as a Federal independent regulatory
agency or commission.

(h) Information means any statement
or estimate of fact or opinion, regard-
less of form or format, whether in nu-
merical, graphic, or narrative form,
and whether oral or maintained on
paper, electronic or other media. ‘“‘In-
formation’ does not generally include
items in the following categories; how-
ever, OMB may determine that any

specific item constitutes ‘informa-
tion”’:
(1) Affidavits, oaths, affirmations,

certifications, receipts, changes of ad-
dress, consents, or acknowledgments;
provided that they entail no burden
other than that necessary to identify
the respondent, the date, the respond-
ent’s address, and the nature of the in-
strument (by contrast, a certification
would likely involve the collection of
“information” if an agency conducted
or sponsored it as a substitute for a
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collection of information to collect evi-
dence of, or to monitor, compliance
with regulatory standards, because
such a certification would generally
entail burden in addition to that nec-
essary to identify the respondent, the
date, the respondent’s address, and the
nature of the instrument);

(2) Samples of products or of any
other physical objects;

(3) Facts or opinions obtained
through direct observation by an em-
ployee or agent of the sponsoring agen-
cy or through nonstandardized oral
communication in connection with
such direct observations;

(4) Facts or opinions submitted in re-
sponse to general solicitations of com-
ments from the public, published in the
FEDERAL REGISTER or other publica-
tions, regardless of the form or format
thereof, provided that no person is re-
quired to supply specific information
pertaining to the commenter, other
than that necessary for self-identifica-
tion, as a condition of the agency’s full
consideration of the comment;

(5) Facts or opinions obtained ini-
tially or in follow-on requests, from in-
dividuals (including individuals in con-
trol groups) under treatment or clin-
ical examination in connection with
research on or prophylaxis to prevent a
clinical disorder, direct treatment of
that disorder, or the interpretation of
biological analyses of body fluids, tis-
sues, or other specimens, or the identi-
fication or classification of such speci-
mens;

(6) A request for facts or opinions ad-
dressed to a single person;

(7) Examinations designed to test the
aptitude, abilities, or knowledge of the
persons tested and the collection of in-
formation for identification or classi-
fication in connection with such ex-
aminations;

(8) Facts or opinions obtained or so-
licited at or in connection with public
hearings or meetings;

(9) Facts or opinions obtained or so-
licited through nonstandardized follow-
up questions designed to clarify re-
sponses to approved collections of in-
formation; and

(10) Like items so designated by
OMB.

(i) OMB refers to the Office of Man-
agement and Budget.
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(j) Penalty includes the imposition by
an agency or court of a fine or other
punishment; a judgment for monetary
damages or equitable relief; or the rev-
ocation, suspension, reduction, or de-
nial of a license, privilege, right, grant,
or benefit.

(k) Person means an individual, part-
nership, association, corporation (in-
cluding operations of government-
owned contractor-operated facilities),
business trust, or legal representative,
an organized group of individuals, a
State, territorial, tribal, or local gov-
ernment or branch thereof, or a polit-
ical subdivision of a State, territory,
tribal, or local government or a branch
of a political subdivision;

(1) Practical utility means the actual,
not merely the theoretical or poten-
tial, usefulness of information to or for
an agency, taking into account its ac-
curacy, validity, adequacy, and reli-
ability, and the agency’s ability to
process the information it collects (or
a person’s ability to receive and proc-
ess that which is disclosed, in the case
of a third-party or public disclosure) in
a useful and timely fashion. In deter-
mining whether information will have
“practical utility,” OMB will take into
account whether the agency dem-
onstrates actual timely use for the in-
formation either to carry out its func-
tions or make it available to third-par-
ties or the public, either directly or by
means of a third-party or public post-
ing, notification, labeling, or similar
disclosure requirement, for the use of
persons who have an interest in enti-
ties or transactions over which the
agency has jurisdiction. In the case of
recordkeeping requirements or general
purpose statistics (see §1320.3(c)(3)),
“practical utility” means that actual
uses can be demonstrated.

(m) Recordkeeping requirement means
a requirement imposed by or for an
agency on persons to maintain speci-
fied records, including a requirement
to:

(1) Retain such records;

(2) Notify third parties, the Federal
government, or the public of the exist-
ence of such records;

(3) Disclose such records to third par-
ties, the Federal government, or the
public; or
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(4) Report to third parties, the Fed-
eral government, or the public regard-
ing such records.

§1320.4 Coverage.

(a) The requirements of this part
apply to all agencies as defined in
§1320.3(a) and to all collections of infor-
mation conducted or sponsored by
those agencies, as defined in §1320.3 (c¢)
and (d), wherever conducted or spon-
sored, but, except as provided in para-
graph (b) of this section, shall not
apply to collections of information:

(1) During the conduct of a Federal
criminal investigation or prosecution,
or during the disposition of a par-
ticular criminal matter;

(2) During the conduct of a civil ac-
tion to which the United States or any
official or agency thereof is a party, or
during the conduct of an administra-
tive action, investigation, or audit in-
volving an agency against specific indi-
viduals or entities;

(3) By compulsory process pursuant
to the Antitrust Civil Process Act and
section 13 of the Federal Trade Com-
mission Improvements Act of 1980; or

(4) During the conduct of intelligence
activities as defined in section 3.4(e) of
Executive Order No. 12333, issued De-
cember 4, 1981, or successor orders, or
during the conduct of cryptologic ac-
tivities that are communications secu-
rity activities.

(b) The requirements of this Part
apply to the collection of information
during the conduct of general inves-
tigations or audits (other than infor-
mation collected in an antitrust inves-
tigation to the extent provided in para-
graph (a)(3) of this section) undertaken
with reference to a category of individ-
uals or entities such as a class of li-
censees or an entire industry.

(c) The exception in paragraph (a)(2)
of this section applies during the entire
course of the investigation, audit, or
action, whether before or after formal
charges or complaints are filed or for-
mal administrative action is initiated,
but only after a case file or equivalent
is opened with respect to a particular
party. In accordance with paragraph
(b) of this section, collections of infor-
mation prepared or undertaken with
reference to a category of individuals
or entities, such as a class of licensees
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or an industry, do not fall within this
exception.

§1320.5 General requirements.

(a) An agency shall not conduct or
sponsor a collection of information un-
less, in advance of the adoption or revi-
sion of the collection of information—

(1) The agency has—

(i) Conducted the review required in
§1320.8;

(ii) Evaluated the public comments
received under §1320.8(d) and §1320.11;

(iii) Submitted to the Director, in ac-
cordance with such procedures and in
such form as OMB may specify,

(A) The certification required under
§1320.9,

(B) The proposed collection of infor-
mation in accordance with §1320.10,
§1320.11, or §1320.12, as appropriate,

(C) An explanation for the decision
that it would not be appropriate, under
§1320.8(b)(1), for a proposed collection
of information to display an expiration
date;

(D) An explanation for a decision to
provide for any payment or gift to re-
spondents, other than remuneration of
contractors or grantees;

(E) A statement indicating whether
(and if so, to what extent) the proposed
collection of information involves the
use of automated, electronic, mechan-
ical, or other technological collection
techniques or other forms of informa-
tion technology, e.g., permitting elec-
tronic submission of responses, and an
explanation for the decision;

(F) A summary of the public com-
ments received under §1320.8(d), includ-
ing actions taken by the agency in re-
sponse to the comments, and the date
and page of the publication in the FED-
ERAL REGISTER of the notice therefor;
and

(G) Copies of pertinent statutory au-
thority, regulations, and such related
supporting materials as OMB may re-
quest; and

(iv) Published, except as provided in
§1320.13(d), a notice in the FEDERAL
REGISTER—

(A) Stating that the agency has made
such submission; and

(B) Setting forth—

(I) A title for the collection of infor-
mation;
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(2) A summary of the collection of in-
formation;

(3) A brief description of the need for
the information and proposed use of
the information;

(4) A description of the likely re-
spondents, including the estimated
number of likely respondents, and pro-
posed frequency of response to the col-
lection of information;

(5) An estimate of the total annual
reporting and recordkeeping burden
that will result from the collection of
information;

(6) Notice that comments may be
submitted to OMB; and

(7) The time period within which the
agency is requesting OMB to approve
or disapprove the collection of infor-
mation if, at the time of submittal of a
collection of information for OMB re-
view under §1320.10, §1320.11 or §1320.12,
the agency plans to request or has re-
quested OMB to conduct its review on
an emergency basis under §1320.13; and

(2) OMB has approved the proposed
collection of information, OMB’s ap-
proval has been inferred under
§1320.10(c), §1320.11(i), or §1320.12(e), or
OMB’s disapproval has been voided by
an independent regulatory agency
under §1320.15; and

(3) The agency has obtained from the
Director a control number to be dis-
played upon the collection of informa-
tion.

(b) In addition to the requirements in
paragraph (a) of this section, an agency
shall not conduct or sponsor a collec-
tion of information unless:

(1) The collection of information dis-
plays a currently valid OMB control
number; and

(2)(1) The agency informs the poten-
tial persons who are to respond to the
collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

(ii) An agency shall provide the infor-
mation described in paragraph (b)(2)(i)
of this section in a manner that is rea-
sonably calculated to inform the pub-
lic.

(A) In the case of forms, question-
naires, instructions, and other written
collections of information sent or made
available to potential respondents
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(other than in an electronic format),
the information described in paragraph
(b)(2)(1) of this section is provided ‘‘in a
manner that is reasonably calculated
to inform the public’’ if the agency in-
cludes it either on the form, question-
naire or other collection of informa-
tion, or in the instructions for such
collection.

(B) In the case of forms, question-
naires, instructions, and other written
collections of information sent or made
available to potential respondents in
an electronic format, the information
described in paragraph (b)(2)(i) of this
section is provided ‘‘in a manner that
is reasonably calculated to inform the
public” if the agency places the cur-
rently valid OMB control number in
the instructions, near the title of the
electronic collection instrument, or,
for on-line applications, on the first
screen viewed by the respondent.

(C) In the case of collections of infor-
mation published in regulations, guide-
lines, and other issuances in the FED-
ERAL REGISTER, the information de-
scribed in paragraph (b)(2)(i) of this
section is provided ‘‘in a manner that
is reasonably calculated to inform the
public’ if the agency publishes such in-
formation in the FEDERAL REGISTER
(for example, in the case of a collection
of information in a regulation, by pub-
lishing such information in the pre-
amble or the regulatory text, or in a
technical amendment to the regula-
tion, or in a separate notice announc-
ing OMB approval of the collection of
information). In the case of a collec-
tion of information published in an
issuance that is also included in the
Code of Federal Regulations, publica-
tion of such information in the Code of
Federal Regulations constitutes an al-
ternative means of providing it ‘“‘in a
manner that is reasonably calculated
to inform the public.” In the case of a
collection of information published in
an issuance that is also included in the
Code of Federal Regulations, OMB rec-
ommends for ease of future reference
that, even where an agency has already
provided such information ‘“‘in a man-
ner that is reasonably calculated to in-
form the public’”’ by publishing it in the
FEDERAL REGISTER as a separate notice
or in the preamble for the final rule
(rather than in the regulatory text for
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the final rule or in a technical amend-
ment to the final rule), the agency also
publish such information along with a
table or codified section of OMB con-
trol numbers to be included in the Code
of Federal Regulations (see
§1320.3(£)(3)).

(D) In other cases, and where OMB
determines in advance in writing that
special circumstances exist, to use
other means that are reasonably cal-
culated to inform the public of the in-
formation described in paragraph
(b)(2)(1) of this section.

(c)(1) Agencies shall submit all col-
lections of information, other than
those contained in proposed rules pub-
lished for public comment in the FED-
ERAL REGISTER or in current regula-
tions that were published as final rules
in the FEDERAL REGISTER, in accord-
ance with the requirements in §1320.10.
Agencies shall submit collections of in-
formation contained in interim final
rules or direct final rules in accordance
with the requirements of §1320.10.

(2) Agencies shall submit collections
of information contained in proposed
rules published for public comment in
the FEDERAL REGISTER in accordance
with the requirements in §1320.11.

(3) Agencies shall submit collections
of information contained in current
regulations that were published as
final rules in the FEDERAL REGISTER in
accordance with the requirements in
§1320.12.

(4) Special rules for emergency proc-
essing of collections of information are
set forth in §1320.13.

(5) For purposes of time limits for
OMB review of collections of informa-
tion, any submission properly sub-
mitted and received by OMB after 12:00
noon will be deemed to have been re-
ceived on the following business day.

(d)(1) To obtain OMB approval of a
collection of information, an agency
shall demonstrate that it has taken
every reasonable step to ensure that
the proposed collection of information:

(i) Is the least burdensome necessary
for the proper performance of the agen-
cy’s functions to comply with legal re-
quirements and achieve program objec-
tives;

(ii) Is not duplicative of information
otherwise accessible to the agency; and
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(iii) Has practical utility. The agency
shall also seek to minimize the cost to
itself of collecting, processing, and
using the information, but shall not do
so by means of shifting dispropor-
tionate costs or burdens onto the pub-
lic.

(2) Unless the agency is able to dem-
onstrate, in its submission for OMB
clearance, that such characteristic of
the collection of information is nec-
essary to satisfy statutory require-
ments or other substantial need, OMB
will not approve a collection of infor-
mation—

(i) Requiring respondents to report
information to the agency more often
than quarterly;

(ii) Requiring respondents to prepare
a written response to a collection of in-
formation in fewer than 30 days after
receipt of it;

(iii) Requiring respondents to submit
more than an original and two copies
of any document;

(iv) Requiring respondents to retain
records, other than health, medical,
government contract, grant-in-aid, or
tax records, for more than three years;

(v) In connection with a statistical
survey, that is not designed to produce
valid and reliable results that can be
generalized to the universe of study;

(vi) Requiring the use of a statistical
data classification that has not been
reviewed and approved by OMB;

(vii) That includes a pledge of con-
fidentiality that is not supported by
authority established in statute or reg-
ulation, that is not supported by dis-
closure and data security policies that
are consistent with the pledge, or
which unnecessarily impedes sharing of
data with other agencies for compat-
ible confidential use; or

(viii) Requiring respondents to sub-
mit proprietary, trade secret, or other
confidential information unless the
agency can demonstrate that it has in-
stituted procedures to protect the in-
formation’s confidentiality to the ex-
tent permitted by law.

(e) OMB shall determine whether the
collection of information, as submitted
by the agency, is necessary for the
proper performance of the agency’s
functions. In making this determina-
tion, OMB will take into account the
criteria set forth in paragraph (d) of
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this section, and will consider whether
the burden of the collection of informa-
tion is justified by its practical utility.
In addition:

(1) OMB will consider necessary any
collection of information specifically
mandated by statute or court order,
but will independently assess any col-
lection of information to the extent
that the agency exercises discretion in
its implementation; and

(2) OMB will consider necessary any
collection of information specifically
required by an agency rule approved or
not acted upon by OMB under §1320.11
or §1320.12, but will independently as-
sess any such collection of information
to the extent that it deviates from the
specifications of the rule.

(f) Except as provided in §1320.15, to
the extent that OMB determines that
all or any portion of a collection of in-
formation is unnecessary, for any rea-
son, the agency shall not engage in
such collection or portion thereof.
OMB will reconsider its disapproval of
a collection of information upon the
request of the agency head or Senior
Official only if the sponsoring agency
is able to provide significant new or ad-
ditional information relevant to the
original decision.

(g) An agency may not make a sub-
stantive or material modification to a
collection of information after such
collection of information has been ap-
proved by OMB, unless the modifica-
tion has been submitted to OMB for re-
view and approval under this Part.

(h) An agency should consult with
OMB before using currently approved
forms or other collections of informa-
tion after the expiration date printed
thereon (in those cases where the ac-
tual form being used contains an expi-
ration date that would expire before
the end of the use of the form).

§1320.6 Public protection.

(a) Notwithstanding any other provi-
sion of law, no person shall be subject
to any penalty for failing to comply
with a collection of information that is
subject to the requirements of this part
if:

(1) The collection of information does
not display, in accordance with
§1320.3(f) and §1320.5(b)(1), a currently
valid OMB control number assigned by
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the Director in accordance with the
Act; or

(2) The agency fails to inform the po-
tential person who is to respond to the
collection of information, in accord-
ance with §1320.5(b)(2), that such per-
son is not required to respond to the
collection of information unless it dis-
plays a currently wvalid OMB control
number.

(b) The protection provided by para-
graph (a) of this section may be raised
in the form of a complete defense, bar,
or otherwise to the imposition of such
penalty at any time during the agency
administrative process in which such
penalty may be imposed or in any judi-
cial action applicable thereto.

(c) Whenever an agency has imposed
a collection of information as a means
for proving or satisfying a condition
for the receipt of a benefit or the avoid-
ance of a penalty, and the collection of
information does not display a cur-
rently valid OMB control number or in-
form the potential persons who are to
respond to the collection of informa-
tion, as prescribed in §1320.5(b), the
agency shall not treat a person’s fail-
ure to comply, in and of itself, as
grounds for withholding the benefit or
imposing the penalty. The agency shall
instead permit respondents to prove or
satisfy the legal conditions in any
other reasonable manner.

(1) If OMB disapproves the whole of
such a collection of information (and
the disapproval is not overridden under
§1320.15), the agency shall grant the
benefit to (or not impose the penalty
on) otherwise qualified persons without
requesting further proof concerning the
condition.

(2) If OMB instructs an agency to
make a substantive or material change
to such a collection of information
(and the instruction is not overridden
under §1320.15), the agency shall permit
respondents to prove or satisfy the con-
dition by complying with the collec-
tion of information as so changed.

(d) Whenever a member of the public
is protected from imposition of a pen-
alty under this section for failure to
comply with a collection of informa-
tion, such penalty may not be imposed
by an agency directly, by an agency
through judicial process, or by any
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other person through administrative or
judicial process.

(e) The protection provided by para-
graph (a) of this section does not pre-
clude the imposition of a penalty on a
person for failing to comply with a col-
lection of information that is imposed
on the person by statute—e.g., 26
U.S.C. §6011(a) (statutory requirement
for person to file a tax return), 42
U.S.C. §6938(c) (statutory requirement
for person to provide notification be-
fore exporting hazardous waste).

§1320.7 Agency head and Senior Offi-
cial responsibilities.

(a) Except as provided in paragraph
(b) of this section, each agency head
shall designate a Senior Official to
carry out the responsibilities of the
agency under the Act and this part.
The Senior Official shall report di-
rectly to the head of the agency and
shall have the authority, subject to
that of the agency head, to carry out
the responsibilities of the agency under
the Act and this part.

(b) An agency head may retain full
undelegated review authority for any
component of the agency which by
statute is required to be independent of
any agency official below the agency
head. For each component for which re-
sponsibility under the Act is not dele-
gated to the Senior Official, the agency
head shall be responsible for the per-
formance of those functions.

(c) The Senior Official shall head an
office responsible for ensuring agency
compliance with and prompt, efficient,
and effective implementation of the in-
formation policies and information re-
sources management responsibilities
established under the Act, including
the reduction of information collection
burdens on the public.

(d) With respect to the collection of
information and the control of paper-
work, the Senior Official shall estab-
lish a process within such office that is
sufficiently independent of program re-
sponsibility to evaluate fairly whether
proposed collections of information
should be approved under this Part.

(e) Agency submissions of collections
of information for OMB review, and the
accompanying certifications under
§1320.9, may be made only by the agen-
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cy head or the Senior Official, or their
designee.

§1320.8 Agency collection of informa-
tion responsibilities.

The office established under §1320.7
shall review each collection of informa-
tion before submission to OMB for re-
view under this part.

(a) This review shall include:

(1) An evaluation of the need for the
collection of information, which shall
include, in the case of an existing col-
lection of information, an evaluation
of the continued need for such collec-
tion;

(2) A functional description of the in-
formation to be collected;

(3) A plan for the collection of infor-
mation;

(4) A specific, objectively supported
estimate of burden, which shall in-
clude, in the case of an existing collec-
tion of information, an evaluation of
the burden that has been imposed by
such collection;

(5) An evaluation of whether (and if
so, to what extent) the burden on re-
spondents can be reduced by use of
automated, electronic, mechanical, or
other technological collection tech-
niques or other forms of information
technology, e.g., permitting electronic
submission of responses;

(6) A test of the collection of infor-
mation through a pilot program, if ap-
propriate; and

(7) A plan for the efficient and effec-
tive management and use of the infor-
mation to be collected, including nec-
essary resources.

(b) Such office shall ensure that each
collection of information:

(1) Is inventoried, displays a cur-
rently valid OMB control number, and,
if appropriate, an expiration date;

(2) Is reviewed by OMB in accordance
with the clearance requirements of 44
U.S.C. §3507; and

(3) Informs and provides reasonable
notice to the potential persons to
whom the collection of information is
addressed of—

(i) The reasons the information is
planned to be and/or has been collected;

(ii) The way such information is
planned to be and/or has been used to
further the proper performance of the
functions of the agency;
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(iii) An estimate, to the extent prac-
ticable, of the average burden of the
collection (together with a request
that the public direct to the agency
any comments concerning the accuracy
of this burden estimate and any sug-
gestions for reducing this burden);

(iv) Whether responses to the collec-
tion of information are voluntary, re-
quired to obtain or retain a benefit
(citing authority), or mandatory (cit-
ing authority);

(v) The nature and extent of con-
fidentiality to be provided, if any (cit-
ing authority); and

(vi) The fact that an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a cur-
rently valid OMB control number.

(c)(1) An agency shall provide the in-
formation described in paragraphs
(b)(3)(1) through (v) of this section as
follows:

(i) In the case of forms, question-
naires, instructions, and other written
collections of information sent or made
available to potential respondents (ex-
cept in an electronic format), such in-
formation can be included either on the
form, questionnaire or other collection
of information, as part of the instruc-
tions for such collection, or in a cover
letter or memorandum that accom-
panies the collection of information.

(ii) In the case of forms, question-
naires, instructions, and other written
collections of information sent or made
available to potential respondents in
an electronic format, such information
can be included either in the instruc-
tions, near the title of the electronic
collection instrument, or, for on-line
applications, on the first screen viewed
by the respondent;

(iii) In the case of collections of in-
formation published in regulations,
guidelines, and other issuances in the
FEDERAL REGISTER, such information
can be published in the FEDERAL REG-
ISTER (for example, in the case of a col-
lection of information in a regulation,
by publishing such information in the
preamble or the regulatory text to the
final rule, or in a technical amendment
to the final rule, or in a separate notice
announcing OMB approval of the col-
lection of information).
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(iv) In other cases, and where OMB
determines in advance in writing that
special circumstances exist, agencies
may use other means to inform poten-
tial respondents.

(2) An agency shall provide the infor-
mation described in paragraph (b)(3)(vi)
of this section in a manner that is rea-
sonably calculated to inform the public
(see §1320.5(b)(2)(i1)).

(d)(1) Before an agency submits a col-
lection of information to OMB for ap-
proval, and except as provided in para-
graphs (d)(3) and (d)(4) of this section,
the agency shall provide 60-day notice
in the FEDERAL REGISTER, and other-
wise consult with members of the pub-
lic and affected agencies concerning
each proposed collection of informa-
tion, to solicit comment to:

(i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the func-
tions of the agency, including whether
the information will have practical
utility;

(ii) Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information, in-
cluding the validity of the method-
ology and assumptions used;

(iii) Enhance the quality, utility, and
clarity of the information to be col-
lected; and

(iv) Minimize the burden of the col-
lection of information on those who are
to respond, including through the use
of appropriate automated, electronic,
mechanical, or other technological col-
lection techniques or other forms of in-
formation technology, e.g., permitting
electronic submission of responses.

(2) If the agency does not publish a
copy of the proposed collection of in-
formation, together with the related
instructions, as part of the FEDERAL
REGISTER notice, the agency should—

(i) Provide more than 60-day notice
to permit timely receipt, by interested
members of the public, of a copy of the
proposed collection of information and
related instructions; or

(ii) Explain how and from whom an
interested member of the public can re-
quest and obtain a copy without
charge, including, if applicable, how
the public can gain access to the col-
lection of information and related in-
structions electronically on demand.
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(3) The agency need not separately
seek such public comment for any pro-
posed collection of information con-
tained in a proposed rule to be re-
viewed under §1320.11, if the agency
provides notice and comment through
the notice of proposed rulemaking for
the proposed rule and such notice spe-
cifically includes the solicitation of
comments for the same purposes as are
listed under paragraph (d)(1) of this
section.

(4) The agency need not seek or may
shorten the time allowed for such pub-
lic comment if OMB grants an exemp-
tion from such requirement for emer-
gency processing under §1320.13.

§1320.9 Agency certifications for pro-
posed collections of information.

As part of the agency submission to
OMB of a proposed collection of infor-
mation, the agency (through the head
of the agency, the Senior Official, or
their designee) shall certify (and pro-
vide a record supporting such certifi-
cation) that the proposed collection of
information—

(a) Is necessary for the proper per-
formance of the functions of the agen-
cy, including that the information to
be collected will have practical utility;

(b) Is not unnecessarily duplicative of
information otherwise reasonably ac-
cessible to the agency;

(c) Reduces to the extent practicable
and appropriate the burden on persons
who shall provide information to or for
the agency, including with respect to
small entities, as defined in the Regu-
latory Flexibility Act (56 U.S.C. 601(6)),
the use of such techniques as:

(1) Establishing differing compliance
or reporting requirements or time-
tables that take into account the re-
sources available to those who are to
respond;

(2) The clarification, consolidation,
or simplification of compliance and re-
porting requirements; or

(3) An exemption from coverage of
the collection of information, or any
part thereof;

(d) Is written using plain, coherent,
and unambiguous terminology and is
understandable to those who are to re-
spond;

(e) Is to be implemented in ways con-
sistent and compatible, to the max-
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imum extent practicable, with the ex-
isting reporting and recordkeeping
practices of those who are to respond;

(f) Indicates for each recordkeeping
requirement the length of time persons
are required to maintain the records
specified;

(g) Informs potential respondents of
the information called for under
§1320.8(b)(3);

(h) Has been developed by an office
that has planned and allocated re-
sources for the efficient and effective
management and use of the informa-
tion to be collected, including the proc-
essing of the information in a manner
which shall enhance, where appro-
priate, the utility of the information to
agencies and the public;

(1) Uses effective and efficient statis-
tical survey methodology appropriate
to the purpose for which the informa-
tion is to be collected; and

(j) To the maximum extent prac-
ticable, uses appropriate information
technology to reduce burden and im-
prove data quality, agency efficiency
and responsiveness to the public.

§1320.10 Clearance of collections of in-
formation, other than those con-
tained in proposed rules or in cur-
rent rules.

Agencies shall submit all collections
of information, other than those con-
tained either in proposed rules pub-
lished for public comment in the FED-
ERAL REGISTER (which are submitted
under §1320.11) or in current rules that
were published as final rules in the
FEDERAL REGISTER (which are sub-
mitted under §1320.12), in accordance
with the following requirements:

(a) On or before the date of submis-
sion to OMB, the agency shall, in ac-
cordance with the requirements in
§1320.5(a)(1)(iv), forward a notice to the
FEDERAL REGISTER stating that OMB
approval is being sought. The notice
shall direct requests for information,
including copies of the proposed collec-
tion of information and supporting doc-
umentation, to the agency, and shall
request that comments be submitted to
OMB within 30 days of the notice’s pub-
lication. The notice shall direct com-
ments to the Office of Information and
Regulatory Affairs of OMB, Attention:
Desk Officer for [name of agency]. A
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copy of the notice submitted to the
FEDERAL REGISTER, together with the
date of expected publication, shall be
included in the agency’s submission to
OMB.

(b) Within 60 days after receipt of the
proposed collection of information or
publication of the notice under para-
graph (a) of this section, whichever is
later, OMB shall notify the agency in-
volved of its decision to approve, to in-
struct the agency to make a sub-
stantive or material change to, or to
disapprove, the collection of informa-
tion, and shall make such decision pub-
licly available. OMB shall provide at
least 30 days for public comment after
receipt of the proposed collection of in-
formation before making its decision,
except as provided under §1320.13. Upon
approval of a collection of information,
OMB shall assign an OMB control num-
ber and, if appropriate, an expiration
date. OMB shall not approve any col-
lection of information for a period
longer than three years.

(c) If OMB fails to notify the agency
of its approval, instruction to make
substantive or material change, or dis-
approval within the 60-day period, the
agency may request, and OMB shall as-
sign without further delay, an OMB
control number that shall be valid for
not more than one year.

(d) As provided in §1320.5(b) and
§1320.6(a), an agency may not conduct
or sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs poten-
tial persons who are to respond to the
collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

(e)(1) In the case of a collection of in-
formation not contained in a published
current rule which has been approved
by OMB and has a currently valid OMB
control number, the agency shall:

(i) Conduct the review established
under §1320.8, including the seeking of
public comment under §1320.8(d); and

(ii) After having made a reasonable
effort to seek public comment, but no
later than 60 days before the expiration
date of the OMB control number for
the currently approved collection of in-
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formation, submit the collection of in-
formation for review and approval
under this part, which shall include an
explanation of how the agency has used
the information that it has collected.

(2) The agency may continue to con-
duct or sponsor the collection of infor-
mation while the submission is pending
at OMB.

(f) Prior to the expiration of OMB’s
approval of a collection of information,
OMB may decide on its own initiative,
after consultation with the agency, to
review the collection of information.
Such decisions will be made only when
relevant circumstances have changed
or the burden estimates provided by
the agency at the time of initial sub-
mission were materially in error. Upon
notification by OMB of its decision to
review the collection of information,
the agency shall submit it to OMB for
review under this part.

(g) For good cause, after consultation
with the agency, OMB may stay the ef-
fectiveness of its prior approval of any
collection of information that is not
specifically required by agency rule; in
such case, the agency shall cease con-
ducting or sponsoring such collection
of information while the submission is
pending, and shall publish a notice in
the FEDERAL REGISTER to that effect.

§1320.11 Clearance of collections of in-
formation in proposed rules.

Agencies shall submit collections of
information contained in proposed
rules published for public comment in
the FEDERAL REGISTER in accordance
with the following requirements:

(a) The agency shall include, in ac-
cordance with the requirements in
§1320.5(a)(1)(iv) and §1320.8(d)(1) and (3),
in the preamble to the Notice of Pro-
posed Rulemaking a statement that
the collections of information con-
tained in the proposed rule, and identi-
fied as such, have been submitted to
OMB for review under section 3507(d) of
the Act. The notice shall direct com-
ments to the Office of Information and
Regulatory Affairs of OMB, Attention:
Desk Officer for [name of agency].

(b) All such submissions shall be
made to OMB not later than the day on
which the Notice of Proposed Rule-
making is published in the FEDERAL
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REGISTER, in such form and in accord-
ance with such procedures as OMB may
direct. Such submissions shall include
a copy of the proposed regulation and
preamble.

(c) Within 60 days of publication of
the proposed rule, but subject to para-
graph (e) of this section, OMB may file
public comments on collection of infor-
mation provisions. The OMB comments
shall be in the form of an OMB Notice
of Action, which shall be sent to the
Senior Official or agency head, or their
designee, and which shall be made a
part of the agency’s rulemaking record.

(d) If an agency submission is not in
compliance with paragraph (b) of this
section, OMB may, subject to para-
graph (e) of this section, disapprove the
collection of information in the pro-
posed rule within 60 days of receipt of
the submission. If an agency fails to
submit a collection of information sub-
ject to this section, OMB may, subject
to paragraph (e) of this section, dis-
approve it at any time.

(e) OMB shall provide at least 30 days
after receipt of the proposed collection
of information before submitting its
comments or making its decision, ex-
cept as provided under §1320.13.

(f) When the final rule is published in
the FEDERAL REGISTER, the agency
shall explain how any collection of in-
formation contained in the final rule
responds to any comments received
from OMB or the public. The agency
shall include an identification and ex-
planation of any modifications made in
the rule, or explain why it rejected the
comments. If requested by OMB, the
agency shall include OMB’s comments
in the preamble to the final rule.

(g) If OMB has not filed public com-
ments under paragraph (c) of this sec-
tion, or has approved without condi-
tions the collection of information con-
tained in a rule before the final rule is
published in the FEDERAL REGISTER,
OMB may assign an OMB control num-
ber prior to publication of the final
rule.

(h) On or before the date of publica-
tion of the final rule, the agency shall
submit the final rule to OMB, unless it
has been approved under paragraph (g)
of this section (and not substantively
or materially modified by the agency
after approval). Not later than 60 days
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after publication, but subject to para-
graph (e) of this section, OMB shall ap-
prove, instruct the agency to make a
substantive or material change to, or
disapprove, the collection of informa-
tion contained in the final rule. Any
such instruction to change or dis-
approve may be based on one or more
of the following reasons, as determined
by OMB:

(1) The agency has failed to comply
with paragraph (b) of this section;

(2) The agency had substantially
modified the collection of information
contained in the final rule from that
contained in the proposed rule without
providing OMB with notice of the
change and sufficient information to
make a determination concerning the
modified collection of information at
least 60 days before publication of the
final rule; or

(3) In cases in which OMB had filed
public comments under paragraph (c)
of this section, the agency’s response
to such comments was unreasonable,
and the collection of information is un-
necessary for the proper performance
of the agency’s functions.

(i) After making such decision to ap-
prove, to instruct the agency to make
a substantive or material change to, or
disapprove, the collection of informa-
tion, OMB shall so notify the agency. If
OMB approves the collection of infor-
mation or if it has not acted upon the
submission within the time limits of
this section, the agency may request,
and OMB shall assign an OMB control
number. If OMB disapproves or in-
structs the agency to make substantive
or material change to the collection of
information, it shall make the reasons
for its decision publicly available.

(j) OMB shall not approve any collec-
tion of information under this section
for a period longer than three years.
Approval of such collection of informa-
tion will be for the full three-year pe-
riod, unless OMB determines that there
are special circumstances requiring ap-
proval for a shorter period.

(k) After receipt of notification of
OMB’s approval, instruction to make a
substantive or material change to, dis-
approval of a collection of information,
or failure to act, the agency shall pub-
lish a notice in the FEDERAL REGISTER
to inform the public of OMB’s decision.
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(1) As provided in §1320.5(b) and
§1320.6(a), an agency may not conduct
or sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs poten-
tial persons who are to respond to the
collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

§1320.12 Clearance of collections of in-
formation in current rules.

Agencies shall submit collections of
information contained in current rules
that were published as final rules in
the FEDERAL REGISTER in accordance
with the following procedures:

(a) In the case of a collection of in-
formation contained in a published cur-
rent rule which has been approved by
OMB and has a currently valid OMB
control number, the agency shall:

(1) Conduct the review established
under §1320.8, including the seeking of
public comment under §1320.8(d); and

(2) After having made a reasonable
effort to seek public comment, but no
later than 60 days before the expiration
date of the OMB control number for
the currently approved collection of in-
formation, submit the collection of in-
formation for review and approval
under this part, which shall include an
explanation of how the agency has used
the information that it has collected.

(b)(1) In the case of a collection of in-
formation contained in a published cur-
rent rule that was not required to be
submitted for OMB review under the
Paperwork Reduction Act at the time
the collection of information was made
part of the rule, but which collection of
information is now subject to the Act
and this part, the agency shall:

(i) Conduct the review established
under §1320.8, including the seeking of
public comment under §1320.(8)(d); and

(ii) After having made a reasonable
effort to seek public comment, submit
the collection of information for re-
view and approval under this part,
which shall include an explanation of
how the agency has used the informa-
tion that it has collected.

(2) The agency may continue to con-
duct or sponsor the collection of infor-
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mation while the submission is pending
at OMB. In the case of a collection of
information not previously approved,
approval shall be granted for such pe-
riod, which shall not exceed 60 days,
unless extended by the Director for an
additional 60 days, and an OMB control
number assigned. Upon assignment of
the OMB control number, and in ac-
cordance with §1320.3(f) and §1320.5(b),
the agency shall display the number
and inform the potential persons who
are to respond to the collection of in-
formation that such persons are not re-
quired to respond to the collection of
information unless it displays a cur-
rently valid OMB control number.

(c) On or before the day of submission
to OMB under paragraphs (a) or (b) of
this section, the agency shall, in ac-
cordance with the requirements set
forth in §1320.5(a)(1)(iv), forward a no-
tice to the FEDERAL REGISTER stating
that OMB review is being sought. The
notice shall direct requests for copies
of the collection of information and
supporting documentation to the agen-
cy, and shall request that comments be
submitted to OMB within 30 days of the
notice’s publication. The notice shall
direct comments to the Office of Infor-
mation and Regulatory Affairs of OMB,
Attention: Desk Officer for [name of
agency]. A copy of the notice sub-
mitted to the FEDERAL REGISTER, to-
gether with the date of expected publi-
cation, shall be included in the agen-
cy’s submission to OMB.

(d) Within 60 days after receipt of the
collection of information or publica-
tion of the notice under paragraph (c)
of this section, whichever is later, OMB
shall notify the agency involved of its
decision to approve, to instruct the
agency to make a substantive or mate-
rial change to, or to disapprove, the
collection of information, and shall
make such decision publicly available.
OMB shall provide at least 30 days for
public comment after receipt of the
proposed collection of information be-
fore making its decision, except as pro-
vided under §1320.13.

(e)(1) Upon approval of a collection of
information, OMB shall assign an OMB
control number and an expiration date.
OMB shall not approve any collection
of information for a period longer than
three years. Approval of any collection
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of information submitted under this
section will be for the full three-year
period, unless OMB determines that
there are special circumstances requir-
ing approval for a shorter period.

(2) If OMB fails to notify the agency
of its approval, instruction to make
substantive or material change, or dis-
approval within the 60-day period, the
agency may request, and OMB shall as-
sign without further delay, an OMB
control number that shall be valid for
not more than one year.

(3) As provided in §1320.5(b) and
§1320.6(a), an agency may not conduct
or sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs poten-
tial persons who are to respond to the
collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

(f)(1) If OMB disapproves a collection
of information contained in an existing
rule, or instructs the agency to make a
substantive or material change to a
collection of information contained in
an existing rule, OMB shall:

(i) Publish an explanation thereof in
the FEDERAL REGISTER; and

(ii) Instruct the agency to undertake
a rulemaking within a reasonable time
limited to consideration of changes to
the collection of information contained
in the rule and thereafter to submit
the collection of information for ap-
proval or disapproval under §1320.10 or
§1320.11, as appropriate; and

(iii) Extend the existing approval of
the collection of information (includ-
ing an interim approval granted under
paragraph (b) of this section) for the
duration of the period required for con-
sideration of proposed changes, includ-
ing that required for OMB approval or
disapproval of the collection of infor-
mation under §1320.10 or §1320.11, as ap-
propriate.

(2) Thereafter, the agency shall,
within a reasonable period of time not
to exceed 120 days, undertake such pro-
cedures as are necessary in compliance
with the Administrative Procedure Act
and other applicable law to amend or
rescind the collection of information,
and shall notify the public through the
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FEDERAL REGISTER. Such notice shall
identify the proposed changes in the
collections of information and shall so-
licit public comment on retention,
change, or rescission of such collec-
tions of information. If the agency em-
ploys notice and comment rulemaking
procedures for amendment or rescis-
sion of the collection of information,
publication of the above in the FED-
ERAL REGISTER and submission to OMB
shall initiate OMB clearance proce-
dures under section 3507(d) of the Act
and §1320.11. All procedures shall be
completed within a reasonable period
of time to be determined by OMB in
consultation with the agency.

(g) OMB may disapprove, in whole or
in part, any collection of information
subject to the procedures of this sec-
tion, if the agency:

(1) Has refused within a reasonable
time to comply with an OMB instruc-
tion to submit the collection of infor-
mation for review;

(2) Has refused within a reasonable
time to initiate procedures to change
the collection of information; or

(3) Has refused within a reasonable
time to publish a final rule continuing
the collection of information, with
such changes as may be appropriate, or
otherwise complete the procedures for
amendment or rescission of the collec-
tion of information.

(h)(1) Upon disapproval by OMB of a
collection of information subject to
this section, except as provided in
paragraph (f)(1)(iii) of this section, the
OMB control number assigned to such
collection of information shall imme-
diately expire, and no agency shall con-
duct or sponsor such collection of in-
formation. Any such disapproval shall
constitute disapproval of the collection
of information contained in the Notice
of Proposed Rulemaking or other sub-
missions, and also of the preexisting
information collection instruments di-
rected at the same collection of infor-
mation and therefore constituting es-
sentially the same collection of infor-
mation.

(2) The failure to display a currently
valid OMB control number for a collec-
tion of information contained in a cur-
rent rule, or the failure to inform the
potential persons who are to respond to
the collection of information that such
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persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number, does not, as a legal matter, re-
scind or amend the rule; however, such
absence will alert the public that ei-
ther the agency has failed to comply
with applicable legal requirements for
the collection of information or the
collection of information has been dis-
approved, and that therefore the por-
tion of the rule containing the collec-
tion of information has no legal force
and effect and the public protection
provisions of 44 U.S.C. 3512 apply.

(i) Prior to the expiration of OMB’s
approval of a collection of information
in a current rule, OMB may decide on
its own initiative, after consultation
with the agency, to review the collec-
tion of information. Such decisions
will be made only when relevant cir-
cumstances have changed or the bur-
den estimates provided by the agency
at the time of initial submission were
materially in error. Upon notification
by OMB of its decision to review the
collection of information, the agency
shall submit it to OMB for review
under this Part.

§1320.13 Emergency processing.

An agency head or the Senior Offi-
cial, or their designee, may request
OMB to authorize emergency proc-
essing of submissions of collections of
information.

(a) Any such request shall be accom-
panied by a written determination
that:

(1) The collection of information:

(i) Is needed prior to the expiration of
time periods established under this
Part; and

(ii) Is essential to the mission of the
agency; and

(2) The agency cannot reasonably
comply with the normal clearance pro-
cedures under this part because:

(i) Public harm is reasonably likely
to result if normal clearance proce-
dures are followed;

(ii) An unanticipated event has oc-
curred; or

(iii) The use of normal clearance pro-
cedures is reasonably likely to prevent
or disrupt the collection of information
or is reasonably likely to cause a stat-
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utory or court ordered deadline to be
missed.

(b) The agency shall state the time
period within which OMB should ap-
prove or disapprove the collection of
information.

(c) The agency shall submit informa-
tion indicating that it has taken all
practicable steps to consult with inter-
ested agencies and members of the pub-
lic in order to minimize the burden of
the collection of information.

(d) The agency shall set forth in the
FEDERAL REGISTER notice prescribed by
§1320.5(a)(1)(iv), unless waived or modi-
fied under this section, a statement
that it is requesting emergency proc-
essing, and the time period stated
under paragraph (b) of this section.

(e) OMB shall approve or disapprove
each such submission within the time
period stated under paragraph (b) of
this section, provided that such time
period is consistent with the purposes
of this Act.

(f) If OMB approves the collection of
information, it shall assign a control
number valid for a maximum of 90 days
after receipt of the agency submission.

§1320.14 Public access.

(a) In order to enable the public to
participate in and provide comments
during the clearance process, OMB will
ordinarily make its paperwork docket
files available for public inspection
during normal business hours. Not-
withstanding other provisions of this
Part, and to the extent permitted by
law, requirements to publish public no-
tices or to provide materials to the
public may be modified or waived by
the Director to the extent that such
public participation in the approval
process would defeat the purpose of the
collection of information; jeopardize
the confidentiality of proprietary,
trade secret, or other confidential in-
formation; violate State or Federal
law; or substantially interfere with an
agency’s ability to perform its statu-
tory obligations.

(b) Agencies shall provide copies of
the material submitted to OMB for re-
view promptly upon request by any
person.

(c) Any person may request OMB to
review any collection of information

176



Office of Management and Budget

conducted by or for an agency to deter-
mine, if, under this Act and this part,
a person shall maintain, provide, or
disclose the information to or for the
agency. Unless the request is frivolous,
OMB shall, in coordination with the
agency responsible for the collection of
information:

(1) Respond to the request within 60
days after receiving the request, unless
such period is extended by OMB to a
specified date and the person making
the request is given notice of such ex-
tension; and

(2) Take appropriate remedial action,
if necessary.

§1320.15 Independent regulatory
agency override authority.

(a) An independent regulatory agency
which is administered by two or more
members of a commission, board, or
similar body, may by majority vote
void:

(1) Any disapproval, instruction to
such agency to make material or sub-
stantive change to, or stay of the effec-
tiveness of OMB approval of, any col-
lection of information of such agency;
or

(2) An exercise of authority under
§1320.10(g) concerning such agency.

(b) The agency shall certify each vote
to void such OMB action to OMB, and
explain the reasons for such vote. OMB
shall without further delay assign an
OMB control number to such collection
of information, valid for the length of
time requested by the agency, up to
three years, to any collection of infor-
mation as to which this vote is exer-
cised. No override shall become effec-
tive until the independent regulatory
agency, as provided in §1320.5(b) and
§1320.6(2), has displayed the OMB con-
trol number and informed the potential
persons who are to respond to the col-
lection of information that such per-
sons are not required to respond to the
collection of information unless it dis-
plays a currently valid OMB control
number.

§1320.16 Delegation of approval au-
thority.

(a) OMB may, after complying with
the notice and comment procedures of
the Administrative Procedure Act, del-
egate OMB review of some or all of an
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agency’s collections of information to
the Senior Official, or to the agency
head with respect to those components
of the agency for which he or she has
not delegated authority.

(b) No delegation of review authority
shall be made unless the agency dem-
onstrates to OMB that the Senior Offi-
cial or agency head to whom the au-
thority would be delegate:

(1) Is sufficiently independent of pro-
gram responsibility to evaluate fairly
whether proposed collections of infor-
mation should be approved;

(2) Has sufficient resources to carry
out this responsibility effectively; and

(3) Has established an agency review
process that demonstrates the prompt,
efficient, and effective performance of
collection of information review re-
sponsibilities.

(c) OMB may limit, condition, or re-
scind, in whole or in part, at any time,
such delegations of authority, and re-
serves the right to review any indi-
vidual collection of information, or
part thereof, conducted or sponsored by
an agency, at any time.

(d) Subject to the provisions of this
part, and in accordance with the terms
and conditions of each delegation as
specified in appendix A to this part,
OMB delegates review and approval au-
thority to the following agencies:

(1) Board of Governors of the Federal
Reserve System; and

(2) Managing Director of the Federal
Communications Commission.

§1320.17 Information collection budg-
et.

Each agency’s Senior Official, or
agency head in the case of any agency
for which the agency head has not dele-
gated responsibility under the Act for
any component of the agency to the
Senior Official, shall develop and sub-
mit to OMB, in such form, at such
time, and in accordance with such pro-
cedures as OMB may prescribe, an an-
nual comprehensive budget for all col-
lections of information from the public
to be conducted in the succeeding
twelve months. For good cause, OMB
may exempt any agency from this re-
quirement.
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§1320.18 Other authority.

(a) OMB shall determine whether any
collection of information or other mat-
ter is within the scope of the Act, or
this Part.

(b) In appropriate cases, after con-
sultation with the agency, OMB may
initiate a rulemaking proceeding to de-
termine whether an agency’s collection
of information is consistent with statu-
tory standards. Such proceedings shall
be in accordance with the informal
rulemaking procedures of the Adminis-
trative Procedure Act.

(c) BEach agency is responsible for
complying with the information poli-
cies, principles, standards, and guide-
lines prescribed by OMB under this
Act.

(d) To the extent permitted by law,
OMB may waive any requirements con-
tained in this part.

(e) Nothing in this part shall be in-
terpreted to limit the authority of
OMB under this Act, or any other law.
Nothing in this part or this Act shall
be interpreted as increasing or decreas-
ing the authority of OMB with respect
to the substantive policies and pro-
grams of the agencies.

APPENDIX A TO PART 1320—AGENCIES
WITH DELEGATED REVIEW AND AP-
PROVAL AUTHORITY

1. The Board of Governors of the Federal
Reserve System

(a) Authority to review and approve collec-
tion of information requests, collection of
information requirements, and collections of
information in current rules is delegated to
the Board of Governors of the Federal Re-
serve System.

(1) This delegation does not include review
and approval authority over any new collec-
tion of information or any modification to
an existing collection of information that:

(i) Is proposed to be collected as a result of
a requirement or other mandate of the Fed-
eral Financial Institutions Examination
Council, or other Federal executive branch
entities with authority to require the Board
to conduct or sponsor a collection of infor-
mation.

(ii) Is objected to by another Federal agen-
cy on the grounds that agency requires infor-
mation currently collected by the Board,
that the currently collected information is
being deleted from the collection, and the
deletion will have a serious adverse impact
on the agency’s program, provided that such
objection is certified to OMB by the head of
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the Federal agency involved, with a copy to
the Board, before the end of the comment pe-
riod specified by the Board on the FEDERAL
REGISTER notices specified in paragraph
(1)(3)(1) of this section 1.

(iii) Would cause the burden of the infor-
mation collections conducted or sponsored
by the Board to exceed by the end of the fis-
cal year the Information Collection Budget
allowance set by the Board and OMB for the
fiscal year-end.

(2) The Board may ask that OMB review
and approve collections of information cov-
ered by this delegation.

(3) In exercising delegated authority, the
Board will:

(i) Provide the public, to the extent pos-
sible and appropriate, with reasonable oppor-
tunity to comment on collections of infor-
mation under review prior to taking final ac-
tion approving the collection. Reasonable
opportunity for public comment will include
publishing a notice in the FEDERAL REGISTER
informing the public of the proposed collec-
tion of information, announcing the begin-
ning of a 60-day public comment period, and
the availability of copies of the ‘‘clearance
package,” to provide the public with the op-
portunity to comment. Such FEDERAL REG-
ISTER notices shall also advise the public
that they may also send a copy of their com-
ments to the Federal Reserve Board and to
the OMB/OIRA Desk Officer.

(A) Should the Board determine that a new
collection of information or a change in an
existing collection must be instituted quick-
ly and that public participation in the ap-
proval process would defeat the purpose of
the collection or substantially interfere with
the Board’s ability to perform its statutory
obligation, the Board may temporarily ap-
prove of the collection of information for a
period not to exceed 90 days without pro-
viding opportunity for public comment.

(B) At the earliest practical date after ap-
proving the temporary extension to the col-
lection of information, the Board will pub-
lish a FEDERAL REGISTER notice informing
the public of its approval of the collection of
information and indicating why immediate
action was necessary. In such cases, the
Board will conduct a normal delegated re-
view and publish a notice in the FEDERAL
REGISTER soliciting public comment on the
intention to extend the collection of infor-
mation for a period not to exceed three
years.

(ii) Provide the OMB/OIRA Desk Officer for
the Federal Reserve Board with a copy of the
Board’s FEDERAL REGISTER notice not later
than the day the Board files the notice with
the Office of the Federal Register.

(iii) Assure that approved collections of in-
formation are reviewed not less frequently
than once every three years, and that such
reviews are normally conducted before the
expiration date of the prior approval. Where
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the review has not been completed prior to
the expiration date, the Board may extend
the report, for up to three months, without
public notice in order to complete the review
and consequent revisions, if any. There may
also be other circumstances in which the
Board determines that a three-month exten-
sion without public notice is appropriate.

(iv) Take every reasonable step to conduct
the review established under 5 CFR 1320.8, in-
cluding the seeking of public comment under
5 CFR 1320.8(d). In determining whether to
approve a collection of information, the
Board will consider all comments received
from the public and other agencies. The
Board will not approve a collection of infor-
mation that it determines does not satisfy
the guidelines set forth in 5 CFR 1320.5(d)(2),
unless it determines that departure from
these guidelines is necessary to satisfy stat-
utory requirements or other substantial
need.

(v)(A) Assure that each approved collection
of information displays, as required by 5 CFR
1320.6, a currently valid OMB control number
and the fact that a person is not required to
respond to a collection of information unless
it displays a currently valid OMB control
number.

(B) Assure that all collections of informa-
tion, except those contained in regulations,
display the expiration date of the approval,
or, in case the expiration date has been omit-
ted, explain the decision that it would not be
appropriate, under 5 CFR 1320.5(a)(1)(iii)(C),
for a proposed collection of information to
display an expiration date.

(C) Assure that each collection of informa-
tion, as required by 5 CFR 1320.8(b)(3), in-
forms and provides fair notice to the poten-
tial respondents of why the information is
being collected; the way in which such infor-
mation is to be used; the estimated burden;
whether responses are voluntary, required to
obtain or retain a benefit, or mandatory; the
confidentiality to be provided; and the fact
that an agency may not conduct or sponsor,
and the respondent is not required to re-
spond to, a collection of information unless
it displays a currently valid OMB control
number.

(vi) Assure that each approved collection
of information, together with a completed
form OMB 83-1I, a supporting statement, a
copy of each comment received from the
public and other agencies in response to the
Board’s FEDERAL REGISTER notice or a sum-
mary of these comments, the certification
required by 5 CFR 1320.9, and a certification
that the Board has approved of the collection
of information in accordance with the provi-
sions of this delegation is transmitted to
OMB for incorporation into OMB’s public
docket files. Such transmittal shall be made
as soon as practical after the Board has
taken final action approving the collection.
However, no collection of information may
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be instituted until the Board has delivered
this transmittal to OMB.

(b) OMB will:

(1) Provide the Board in advance with a
block of control numbers which the Board
will assign in sequential order to and display
on, new collections of information.

(2) Provide a written notice of action to
the Board indicating that the Board approv-
als of collections of information that have
been received by OMB and incorporated into
OMB’s public docket files and an inventory
of currently approved collections of informa-
tion.

(3) Review any collection of information
referred by the Board in accordance with the
provisions of section 1(a)(2) of this Appendix.

(c) OMB may review the Board’s paperwork
review process under the delegation. The
Board will cooperate in carrying out such a
review. The Board will respond to any rec-
ommendations resulting from such review
and, if it finds the recommendations to be
appropriate, will either accept the rec-
ommendations or propose an alternative ap-
proach to achieve the intended purpose.

(d) This delegation may, as provided by 5
CFR 1320.16(c), be limited, conditioned, or re-
scinded, in whole or in part at any time.
OMB will exercise this authority only in un-
usual circumstances and, in those rare in-
stances, will do so, subject to the provisions
of 5 CFR 1320.10(f) and 1320.10(g), prior to the
expiration of the time period set for public
comment in the Board’s FEDERAL REGISTER
notices and generally only if:

(1) Prior to the commencement of a Board
review (e.g., during the review for the Infor-
mation Collection Budget). OMB has notified
the Board that it intends to review a specific
new proposal for the collection of informa-
tion or the continued use (with or without
modification) of an existing collection;

(2) There is substantial public objection to
a proposed information collection: or

(3) OMB determines that a substantially
inadequate and inappropriate lead time has
been provided between the final announce-
ment date of the proposed requirement and
the first date when the information is to be
submitted or disclosed. When OMB exercises
this authority it will consider that the pe-
riod of its review began the date that OMB
received the FEDERAL REGISTER notice pro-
vided for in section 1(a)(3)(i) of this Appen-
dix.

(e) Where OMB conducts a review of a
Board information collection proposal under
section 1(a)(1), 1(a)(2), or 1(d) of this Appen-
dix, the provisions of 5 CFR 1320.13 continue
to apply.

2. The Managing Director of the Federal
Communications Commission

(a) Authority to review and approve cur-
rently valid (OMB-approved) collections of
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information, including collections of infor-
mation contained in existing rules, that have
a total annual burden of 5,000 hours or less
and a burden of less than 500 hours per re-
spondent is delegated to the Managing Direc-
tor of the Federal Communications Commis-
sion.

(1) This delegation does not include review
and approval authority over any new collec-
tion of information, any collections whose
approval has lapsed, any substantive or ma-
terial modification to existing collections,
any reauthorization of information collec-
tions employing statistical methods, or any
information collections that exceed a total
annual burden of 5,000 hours or an estimated
burden of 500 hours per respondent.

(2) The Managing Director may ask that
OMB review and approve collections of infor-
mation covered by the delegation.

(3) In exercising delegated authority, the
Managing Director will:

(i) Provide the public, to the extent pos-
sible and appropriate, with reasonable oppor-
tunity to comment on collections of infor-
mation under review prior to taking final ac-
tion on reauthorizing an existing collection.
Reasonable opportunity for public comment
will include publishing a notice in the FED-
ERAL REGISTER and an FCC Public Notice in-
forming the public that a collection of infor-
mation is being extended and announcing the
beginning of a 60-day comment period, noti-
fying the public of the ‘“‘intent to extend an
information collection,” and providing the
public with the opportunity to comment on
the need for the information, its practi-
cality, the accuracy of the agency’s burden
estimate, and on ways to minimize burden,
including the use of automated, electronic,
mechanical, or other technological collec-
tion techniques or other forms of informa-
tion technology, e.g., permitting electronic
submission of responses. Such notices shall
advise the public that they may also send a
copy of their comments to the OMB/Office of
Information and Regulatory Affairs desk of-
ficer for the Commission.

(A) Should the Managing Director deter-
mine that a collection of information that
falls within the scope of this delegation must
be reauthorized quickly and that public par-
ticipation in the reauthorization process
interferes with the Commission’s ability to
perform its statutory obligation, the Man-
aging Director may temporarily reauthorize
the extension of an information collection,
for a period not to exceed 90 days, without
providing opportunity for public comment.

(B) At the earliest practical date after
granting this temporary extension to an in-
formation collection, the Managing Director
will conduct a normal delegated review and
publish a FEDERAL REGISTER notice solic-
iting public comment on its intention to ex-
tend the collection of information for a pe-
riod not to exceed three years.
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(ii) Assure that approved collections of in-
formation are reviewed not less frequently
than once every three years and that such
reviews are conducted before the expiration
date of the prior approval. When the review
is not completed prior to the expiration date,
the Managing Director will submit the
lapsed information collection to OMB for re-
view and reauthorization.

(iii) Assure that each reauthorized collec-
tion of information displays an OMB control
number and, except for those contained in
regulations or specifically designated by
OMB, displays the expiration date of the ap-
proval.

(iv) Inform and provide fair notice to the
potential respondents, as required by 5 CFR
1320.8(b)(3), of why the information is being
collected; the way in which such information
is to be used; the estimated burden; whether
responses are voluntary, required, required
to obtain or retain a benefit, or mandatory;
the confidentiality to be provided; and the
fact that an agency may not conduct or
sponsor, and the respondent is not required
to respond to, a collection of information un-
less it displays a currently valid OMB con-
trol number.

(v) Transmit to OMB for incorporation into
OMB’s public docket files, a report of dele-
gated approval certifying that the Managing
Director has reauthorized each collection of
information in accordance with the provi-
sions of this delegation. The Managing Di-
rector shall also make the certification re-
quired by 5 CFR 1320.9, e.g., that the ap-
proved collection of information reduces to
the extent practicable and appropriate, the
burden on respondents, including, for small
business, local government, and other small
entities, the use of the techniques outlined
in the Regulatory Flexibility Act. Such
transmittals shall be made no later than 15
days after the Managing Director has taken
final action reauthorizing the extension of
an information collection.

(vi) Ensure that the personnel in the Com-
mission’s functional bureaus and offices re-
sponsible for managing information collec-
tions receive periodic training on procedures
related to meeting the requirements of this
part and the Act.

(b) OMB will:

(1) Provide notice to the Commission ac-
knowledging receipt of the report of dele-
gated approval and its incorporation into
OMB’s public docket files and inventory of
currently approved collections of informa-
tion.

(2) Act upon any request by the Commis-
sion to review a collection of information re-
ferred by the Commission in accordance with
the provisions of section 2(a)(2) of this appen-
dix.

(3) Periodically assess, at its discretion,
the Commission’s paperwork review process
as administered under the delegation. The
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Managing Director will cooperate in car-
rying out such an assessment. The Managing
Director will respond to any recommenda-
tions resulting from such a review and, if it
finds the recommendations to be appro-
priate, will either accept the recommenda-

Pt. 1320, App. A

tion or propose an alternative approach to
achieve the intended purpose.

(c) This delegation may, as provided by 5
CFR 1320.16(c), be limited, conditioned, or re-
scinded, in whole or in part at any time.
OMB will exercise this authority only in un-
usual circumstances.

181



SUBCHAPTER C—JOINT REGULATIONS WITH THE OFFICE OF
PERSONNEL MANAGEMENT

PART 1330—HUMAN RESOURCES
MANAGEMENT

Subparts A-C [Reserved]

Subpart D—Performance Appraisal
Certification for Pay Purposes

Sec.

1330.401 Purpose.

1330.402 Definitions.

1330.403 System certification.

1330.404 Certification criteria.

1330.405 Procedures for certifying agency

appraisal systems.
AUTHORITY: 5 U.S.C. 5307(d).

SOURCE: 69 FR 45550, 45551, July 29, 2004, un-
less otherwise noted.

Subparts A-C [Reserved]

Subpart D—Performance Ap-
praisal Certification for Pay
Purposes

NOTE TO SUBPART D: Regulations identical
to this subpart appear at 5 CFR part 430, sub-
part D.

§1330.401 Purpose.

(a) This subpart implements 5 U.S.C.
5307(d), as added by section 1322 of the
Chief Human Capital Officers Act of
2002 (Title XIII of Public Law 107-296,
the Homeland Security Act of 2002; No-
vember 25, 2002), which provides a high-
er aggregate limitation on pay for cer-
tain members of the Senior Executive
Service (SES) under 5 U.S.C. 5382 and
5383 and employees in senior-level (SL)
and scientific or professional (ST) posi-
tions paid under 5 U.S.C. 5376. In addi-
tion, this subpart is necessary to ad-
minister rates of basic pay for mem-
bers of the SES under 5 U.S.C. 5382, as
amended by section 1125 of the Na-
tional Defense Authorization Act for
Fiscal Year 2004. The regulations in
this subpart strengthen the application
of pay-for-performance principles to
senior executives and senior profes-
sionals. Specifically, the statutory pro-
visions authorize an agency to apply a
higher maximum rate of basic pay for
senior executives (consistent with 5

CFR part 534, subpart D, when effec-
tive) and apply a higher aggregate lim-
itation on pay (consistent with 5 CFR
part 530, subpart B) to its senior em-
ployees, but only after OPM, with OMB
concurrence, has certified that the de-
sign and application of the agency’s ap-
praisal systems for these employees
make meaningful distinctions based on
relative performance. This subpart es-
tablishes the certification criteria and
procedures that OPM will apply in con-
sidering agency requests for such cer-
tification.

(b) Senior executives generally may
receive an annual rate of basic pay up
to the rate for level III of the Execu-
tive Schedule under 5 U.S.C. 5382 and 5
CFR part 534, subpart D, when effec-
tive. Senior employees generally may
receive total compensation in a cal-
endar year up to the rate for level I of
the Executive Schedule under 5 U.S.C.
5307(a) and 5 CFR 530.203(a). Only em-
ployees covered by an appraisal system
that OPM, with OMB concurrence, cer-
tifies under this subpart are eligible for
a maximum annual rate of basic pay
for senior executives up to the rate for
level II of the Executive Schedule (con-
sistent with 5 U.S.C. 5382 and 5 CFR
part 534, subpart D, when effective) and
a higher aggregate pay limitation
equivalent to the total annual com-
pensation payable to the Vice Presi-
dent (consistent with 5 U.S.C. 5307(d)
and 5 CFR 530.203(b)).

§1330.402 Definitions.

In this subpart—

Appraisal system means the policies,
practices, and procedures an agency es-
tablishes under 5 U.S.C. chapter 43 and
5 CFR part 430, subparts B and C, or
other applicable legal authority, for
planning, monitoring, developing, eval-
uating, and rewarding employee per-
formance. This includes appraisal sys-
tems and appraisal programs as defined
at §430.203 and performance manage-
ment systems as defined at §430.303.

GPRA means the Government Per-
formance and Results Act of 1993.
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OMB means the Office of Manage-
ment and Budget.

OPM means the Office of Personnel
Management.

Outstanding performance means per-
formance that substantially exceeds
the normally high performance ex-
pected of any senior employee, as evi-

denced by exceptional accomplish-
ments or contributions to the agency’s
performance.

Performance evaluation means the

comparison of the actual performance
of senior employees against their per-
formance expectations and may take
into account their contribution to
agency performance, where appro-
priate.

Performance expectations means crit-
ical and other performance elements
and performance requirements that
constitute the senior executive per-
formance plans (as defined in §430.303)
established for senior executives, the
performance elements and standards
that constitute the performance plans
(as defined in §430.203) established for
senior professionals, or other appro-
priate means authorized under per-
formance appraisal systems not cov-
ered by 5 U.S.C. chapter 43 for commu-
nicating what a senior employee is ex-
pected to do and the manner in which
he/she is expected to do it, and may in-
clude contribution to agency perform-
ance, where appropriate.

Program performance measures means
results-oriented measures of perform-
ance, whether at the agency, compo-
nent, or function level, which include,
for example, measures under the Gov-
ernment Performance and Results Act.

PRB means Performance Review
Board, as described at §430.310.

Relative performance means the per-
formance of a senior employee with re-
spect to the performance of other sen-
ior employees, including their con-
tribution to agency performance,
where appropriate, as determined by
the application of a certified appraisal
system.

Senior employee means a senior execu-
tive or a senior professional.

Senior executive means a member of
the Senior Executive Service (SES)
paid under 5 U.S.C. 5383.

Senior professional means an employee
in a senior-level (SL) or scientific or

§1330.403

professional position (ST) paid under 5
U.S.C. 53176.

§1330.403 System certification.

(a) The performance appraisal sys-
tem(s) covering senior employees must
be certified by OPM, with OMB concur-
rence, as making meaningful distinc-
tions based on relative performance be-
fore an agency may apply a maximum
annual rate of basic pay for senior ex-
ecutives equal to the rate for level II of
the Executive Schedule or apply an an-
nual aggregate limitation on payments
to senior employees equal to the salary
of the Vice President under 5 U.S.C.
5307(d)). OPM, with OMB concurrence,
will certify an agency’s appraisal sys-
tem(s) only when a review of that sys-
tem’s design, application, and adminis-
tration reveals that the agency meets
the certification criteria established in
§1330.404 and has followed the proce-
dures for certifying agency appraisal
systems in §1330.405.

(b) Except as provided in paragraph
(c) of this section, agencies subject to 5
U.S.C. chapter 43 and 5 CFR part 430
seeking certification of their appraisal
systems must submit systems that
have been approved by OPM under
§430.312 or §430.210, as applicable. In
some agencies, the performance ap-
praisal system(s) covers employees in
many organizations and/or compo-
nents, and their ability to meet the
certification criteria in §1330.404 may
vary significantly. In such cases, an
agency may establish and/or submit
separate performance appraisal sys-
tems for each of these distinct organi-
zations and/or components to ensure
timely certification of those perform-
ance appraisal system(s) that meet the
criteria. New appraisal systems estab-
lished under 5 CFR part 430, subpart B
or C, as applicable based on the em-
ployees covered, must be approved by
OPM.

(c) When an agency establishes a new
appraisal system for the purpose of
seeking certification under this sub-
part, the agency may submit that sys-
tem for certification even if it has not
yvet been approved by OPM under
§430.312 or §430.210, as applicable. OPM
will certify, with OMB concurrence,
only those systems that OPM deter-
mines meet the approval requirements

183



§1330.404

of 5 CFR part 430, subpart B or C, as ap-
plicable.

(d) An agency must establish an ap-
praisal system(s), as defined in
§1330.402, for its senior professionals
that meets the requirements of 5 CFR
part 430, subpart B, and is separate
from the system(s) established to cover
its SES members under 5 CFR part 430,
subpart C. For the purpose of certifi-
cation under this subpart, such senior
professional appraisal system(s) must
meet the certification criteria set forth
in §1330.404. At its discretion, an agen-
cy may include system features in its
senior professional appraisal system(s)
that are the same as, or similar to, the
features of its SES appraisal system(s),
as appropriate, including procedures
that correspond to the higher level re-
view procedures under §430.308(b) and
PRB reviews of summary ratings under
§430.308(c).

(e) For agencies subject to 5 U.S.C.
chapter 43 and 5 CFR part 430, OPM ap-
proval of the agency performance ap-
praisal system(s) is a prerequisite to
certification. Agencies not subject to
the appraisal provisions of 5 U.S.C.
chapter 43 and 5 CFR part 430 and
which are seeking certification of their
appraisal system(s) under this subpart
must submit appropriate documenta-
tion to demonstrate that each system
complies with the appropriate legal au-
thority that governs the establish-
ment, application, and administration
of that system.

§1330.404 Certification criteria.

(a) To be certified, an agency’s appli-
cable appraisal system(s) for senior ex-
ecutives or senior professionals must
make meaningful distinctions based on
relative performance and meet the
other requirements of 5 U.S.C. chapter
43, as applicable, in addition to the par-
ticular criterion cited here (i.e., con-
sultation). Such system(s) must pro-
vide for the following:

(1) Alignment, so that the perform-
ance expectations for individual senior
employees derive from, and clearly
link to, the agency’s mission, GPRA
strategic goals, program and policy ob-
jectives, and/or annual performance
plans and budget priorities;

(2) Consultation, so that the perform-
ance expectations for senior employees

5 CFR Ch. Ill (1-1-09 Edition)

meet the requirements of 5 CFR part
430, subparts B and C, as applicable,
and/or other applicable legal authority;
are developed with the input and in-
volvement of the individual senior em-
ployees who are covered thereby; and
are communicated to them at the be-
ginning of the applicable appraisal pe-
riod, and/or at appropriate times there-
after;

(3) Results, so that the performance
expectations for individual senior em-
ployees apply to their respective areas
of responsibility; reflect expected agen-
cy and/or organizational outcomes and
outputs, performance targets or
metrics, policy/program objectives,
and/or milestones; identify specific pro-
grammatic crosscutting, external, and
partnership-oriented goals or objec-
tives, as applicable; and are stated in
terms of observable, measurable, and/or
demonstrable performance;

(4) Balance, so that in addition to ex-
pected results, the performance expec-
tations for individual senior employees
include appropriate measures or indi-
cators of employee and/or customer/
stakeholder feedback; quality, quan-
tity, timeliness, and cost effectiveness,
as applicable; and those technical,
leadership and/or managerial com-
petencies or behaviors that contribute
to and are necessary to distinguish
outstanding performance;

() Appropriate assessments of the
agency’s performance—overall and
with respect to each of its particular
missions, components, programs, pol-
icy areas, and support functions—such
as reports of the agency’s GPRA goals,
annual performance plans and targets,
program performance measures, and
other appropriate indicators, as well as
evaluation guidelines based, in part,
upon those assessments, that are com-
municated by the agency head, or an
individual specifically designated by
the agency head for such purpose, to
senior employees, appropriate senior
employee rating and reviewing offi-
cials, and PRB members. These assess-
ments and guidelines are to be provided
at the conclusion of the appraisal pe-
riod but before individual senior em-
ployee performance ratings are rec-
ommended, so that they may serve as a
basis for individual performance eval-
uations, as appropriate. The guidance
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provided may not take the form of
quantitative limitations on the number
of ratings at any given rating level,
and must conform to 5 CFR part 430,
subpart B or C, as applicable;

(6) Oversight by the agency head or
the individual specifically designated
under paragraph (a)(b) of this section,
who certifies, for a particular senior
employee appraisal system, that—

(i) The senior employee appraisal
process makes meaningful distinctions
based on relative performance;

(ii) The results of the senior em-
ployee appraisal process take into ac-
count, as appropriate, the agency’s as-
sessment of its performance against
program performance measures, as well
as other relevant considerations; and

(iii) Pay adjustments, cash awards,
and levels of pay based on the results
of the appraisal process accurately re-
flect and recognize individual perform-
ance and/or contribution to the agen-
cy’s performance;

(7) Accountability, so that final agen-
cy head decisions and any PRB rec-
ommendations regarding senior em-
ployee ratings consistent with 5 CFR
part 430, subparts B and C, individually
and overall, appropriately reflect the
employee’s performance expectations,
relevant program performance meas-
ures, and such other relevant factors as
the PRB may find appropriate; in the
case of supervisory senior employees,
ratings must reflect the degree to
which performance standards, require-
ments, or expectations for individual
subordinate employees clearly link to
organizational mission, GPRA stra-
tegic goals, or other program or policy
objectives and take into account the
degree of rigor in the appraisal of their
subordinate employees;

(8) Performance differentiation, so
that the system(s) includes at least one
summary level of performance above
fully successful, including a summary
level that reflects outstanding per-
formance, as defined in §1330.402, and
so that its annual administration re-
sults in meaningful distinctions based
on relative performance that take into
account the assessment of the agency’s
performance against relevant program
performance measures, as described in
paragraph (a)(6) of this section, em-
ployee performance expectations, and

§1330.405

such other relevant factors as may be
appropriate. Relative performance does
not require ranking senior employees
against each other; such ranking is
prohibited for the purpose of deter-
mining performance ratings. For equiv-
alent systems that do not use summary
ratings, the appraisal system must pro-
vide for clear differentiation of per-
formance at the outstanding level; and

(9) Pay differentiation, so that those
senior employees who have dem-
onstrated the highest levels of indi-
vidual performance and/or contribution
to the agency’s performance receive
the highest annual summary ratings or
ratings of record, as applicable, as well
as the largest corresponding pay ad-
justments, cash awards, and levels of
pay, particularly above the rate for
level III of the Executive Schedule.
Agencies must provide for trans-
parency in the processes for making
pay decisions, while assuring confiden-
tiality.

(b) Consistent with the requirements
in section 3(a) of the Inspector General
Act of 1978, an agency’s Inspector Gen-
eral or an official he or she designates
must perform the functions listed in
paragraphs (a)(5) and (6) of this section
for senior employees in the Office of
the Inspector General.

§1330.405 Procedures for
agency appraisal systems.

certifying

(a) General. To receive system certifi-
cation, an agency must provide docu-
mentation demonstrating that its ap-
praisal system(s), in design, applica-
tion, and administration, meets the
certification criteria in §1330.404 as
well as the procedural requirements set
forth in this section.

(b) Certification requests. In order for
an agency’s appraisal system to be cer-
tified, the head of the agency or des-
ignee must submit a written request
for full or provisional certification of
its appraisal system(s) to OPM. Certifi-
cation requests may cover an agency-
wide system or a system that applies
to one or more agency organizations or
components and must include—

(1) A full description of the appraisal
system(s) to be certified, including—

(i) Organizational and employee cov-
erage information;
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(ii) Applicable administrative in-
structions and implementing guidance;
and

(iii) The system’s use of rating levels
that are capable of clearly differen-
tiating among senior employees based
on appraisals of their relative perform-
ance against performance expectations
in any given appraisal period reflecting
performance evaluation results that
make meaningful distinctions based on
relative performance, and which in-
clude—

(A) For the agency’s senior execu-
tives covered by 5 CFR part 430, sub-
part C, at least four, but not more than
five, summary rating levels—an out-
standing level, a fully successful level,
an optional level between outstanding
and fully successful, a minimally satis-
factory level, and an unsatisfactory
level;

(B) For the agency’s senior profes-
sionals covered by 5 CFR part 430, sub-
part B, at least three, but not more
than five, summary levels—an out-
standing level, a fully successful level,
an optional level between outstanding
and fully successful, an unacceptable
level, and an optional level between
fully successful and unacceptable; and

(C) For agencies not subject to 5 CFR
part 430, subparts B and C, a summary
rating level that reflects outstanding
performance or a methodology that
clearly differentiates outstanding per-
formance, as defined in §1330.402;

(2) A clearly defined process for re-
viewing—

(i) The initial summary ratings and
ratings of record, as applicable, of sen-
ior employees to ensure that annual
summary ratings or ratings of record
are not distributed arbitrarily or on a
rotational basis, and

(ii) In the case of senior employees
with supervisory responsibilities—

(A) The performance standards, re-
quirements, or expectations for the em-
ployees they supervise to ensure that
they clearly link to organizational
mission, GPRA strategic goals, or
other program and policy objectives, as
appropriate, and

(B) The performance standards, re-
quirements, or expectations and the
performance ratings of the employees
they supervise to ensure that they re-
flect distinctions in individual and or-
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ganizational performance,
priate;

(3) Documentation showing that the
appraisal system(s) meets the applica-
ble certification criteria, as follows:

(i) For provisional certification, the
requirements in §1330.404(a)(1)-(4); and

(ii) For full certification, all of the
requirements in §1330.404.

(4) For full certification, data on sen-
ior executive annual summary ratings
and senior professional ratings of
record, as applicable (or other docu-
mentation for agencies that do not use
summary ratings), for the two ap-
praisal periods preceding the request,
as well as corresponding pay adjust-
ments, cash awards, and levels of pay
provided to those senior employees;
and

(5) Any additional information that
OPM and OMB may require to make a
determination regarding certification.

(c) Certification actions. At the re-
quest of an agency, the Director of
OPM, at his or her discretion and in ac-
cordance with the requirements of this
subpart and with OMB concurrence,
may grant full or provisional certifi-
cation of the agency’s appraisal sys-
tem(s). OPM, with OMB concurrence,
may—

(1) Grant full certification of an
agency’s senior employee appraisal sys-
tem(s) for 2 calendar years when an
agency has demonstrated that it has
designed and fully implemented and
applied an appraisal system(s) for its
senior executives or senior profes-
sionals, as applicable, that meets the
certification criteria in §1330.404 and
the documentation requirements of
this section.

(2) Grant provisional certification of
an agency’s senior employee appraisal
system(s) for 1 calendar year when an
agency has designed, but not yet fully
implemented or applied, an appraisal
system(s) for its senior executives or
senior professionals, as applicable, that
meets the certification criteria in
§1330.404. OPM may extend provisional
certification into the following cal-
endar year in order to permit an agen-
cy to take any actions needed to adjust
pay based on annual summary ratings,
ratings of record, or other performance
appraisal results determined during the

as appro-
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calendar year for which the system was
certified; or

(3) Suspend certification under para-
graph (h) of this section if, at any time
during the certification period, OPM,
with OMB concurrence, determines
that the agency appraisal system is not
in compliance with certification cri-
teria.

(d) Pay limitations. Absent full or pro-
visional certification of its appraisal
system(s), an agency must—

(1) Set a senior executive’s rate of
basic pay at a rate that does not exceed
the rate for level III of the Executive
Schedule, consistent with 5 CFR part
534, subpart D, when effective; and

(2) Limit aggregate compensation
paid to senior employees in a calendar
year to the rate for level I of the Exec-
utive Schedule, consistent with 5 CFR
530.203(b).

(e) Full certification. (1) OPM, with
OMB concurrence, may grant full cer-
tification when a review of the agen-
cy’s request and accompanying docu-
mentation demonstrates that the de-
sign, application, and administration
of the agency’s appraisal system(s)
meet the criteria in §1330.404 and the
documentation requirements of this
section.

(2) An agency with a fully-certified
appraisal system(s) may set the rate of
basic pay under 5 CFR part 534, subpart
D, when effective, for a senior execu-
tive covered by a certified system at a
rate that does not exceed the rate for
level II of the Executive Schedule and
pay senior employees covered by cer-
tified system(s) aggregate compensa-
tion in a certified calendar year in an
amount up to the Vice President’s sal-
ary under 3 U.S.C. 104.

(3) Full certification of an agency’s
appraisal system will be renewed auto-
matically for an additional 2 calendar
years, if—

(i) The agency meets the annual re-
porting requirements in paragraph (g)
of this section; and

(ii) Based on those annual reports,
OPM determines, and OMB concurs,
that the appraisal system(s) continues
to meet the certification criteria and
procedural requirements set forth in
this subpart.

(f) Provisional certification. (1) OPM,
with OMB concurrence, may grant pro-

§1330.405

visional certification when the design
of an agency’s appraisal system(s) for
senior executives or senior profes-
sionals, as applicable, meets the re-
quirements set forth in this subpart,
but insufficient documentation exists
to determine whether the actual appli-
cation and administration of the ap-
praisal system(s) meet the require-
ments for full certification. OPM, with
OMB concurrence, may grant provi-
sional certification to an agency more
than once.

(2) During the 1-year period of provi-
sional certification, an agency may set
the rate of basic pay for a senior execu-
tive covered by the provisionally cer-
tified system at a rate that does not
exceed the rate for level II of the Exec-
utive Schedule (consistent with 5 CFR
part 534, subpart D, when effective) and
pay senior employees covered by provi-
sionally certified systems aggregate
compensation in the certified calendar
year in an amount up to the Vice
President’s salary under 3 U.S.C. 104
(consistent with 5 CFR part 530, sub-
part B).

(3) An agency must resubmit an ap-
plication requesting provisional certifi-
cation for every calendar year for
which it intends to maintain provi-
sional certification. An agency with a
provisionally certified appraisal sys-
tem(s) may request that OPM, with
OMB concurrence, grant full certifi-
cation upon a showing that its per-
formance appraisal systems for senior
executives and senior professionals, as
applicable, meet the certification cri-
teria in §1330.404 and the documenta-
tion requirements in this section, par-
ticularly with respect to the imple-
mentation and administration of the
system(s) over at least two consecutive
performance appraisal periods.

(g) Annual reporting requirement.
Agencies with certified appraisal sys-
tems must provide OPM with a general
summary of the annual summary rat-
ings and ratings of record, as applica-
ble, and rates of basic pay, pay adjust-
ments, cash awards, and aggregate
total compensation (including any
lump-sum payments in excess of the
applicable aggregate limitation on pay
that were paid in the current calendar
year as required by §530.204) for their
senior employees covered by a certified
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appraisal system at the conclusion of
each appraisal period that ends during
a calendar year for which the certifi-
cation is in effect, in accordance with
OPM instructions.

(h) Suspension of certification. (1)
When OPM determines that an agen-
cy’s certified appraisal system is no
longer in compliance with certification
criteria, OPM, with OMB concurrence,
may suspend such certification, as pro-
vided in paragraph (c)(3) of this sec-
tion.

(2) An agency’s system certification
is automatically suspended when OPM
withdraws performance appraisal sys-
tem approval or mandates corrective
action because of misapplication of the
system as authorized under §§430.210(c),
430.312(c), and 1330.403(e).

(3) OPM will notify the head of the
agency at least 30 calendar days in ad-
vance of the suspension and the rea-
son(s) for the suspension, as well as
any expected corrective action. Upon
such notice, and until its system cer-
tification is reinstated, the agency
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must set a senior executive’s rate of
basic pay under 5 CFR part 534, subpart
D, when effective, at a rate that does
not exceed the rate for level III of the
Executive Schedule. While -certifi-
cation is suspended, an agency must
limit aggregate compensation received
in a calendar year by a senior employee
to the rate for level I of the Executive
Schedule. Pay adjustments, cash
awards, and levels of pay in effect prior
to that notice will remain in effect un-
less OPM finds that any such decision
and subsequent action was in violation
of law, rule, or regulation.

(4) OPM, with OMB concurrence, may
reinstate an agency’s suspended certifi-
cation only after the agency has taken
appropriate corrective action.

(5) OPM may reinstate the certifi-
cation of an appraisal system that has
been automatically suspended under
paragraph (h)(2) of this section upon
the agency’s compliance with the ap-
plicable OPM-mandated corrective ac-
tion(s).
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